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COLUMBIA LAW REVIEW 
VOL. 98 January 1998 NO. 1 

THEORIES OF REGULATION: INCORPORATING THE 
ADMINISTRATIVE PROCESS 

Steven P. Croley * 

Several important theories of regulation, perhaps especially those devel- 
oped by economists and political scientists, fail to incorporate any well devel- 
oped vision of the administrative process-that is, of administrative law and 
practice. Instead, scholars writing on the political economy of regulation 
routinely generalize on a plane of abstraction far above the administrative 
process, typically taking regulatory outcomes to be explicable simply by refer- 
ence to legislator incentives. Yet of course particularized regulatory decisions 
are virtually always made by administrative agencies, not legislators, in view 
of which fact any serious theory of regulation at least implies some theory of 
administration. 

In this Article, Professor Croley begins to bridge what he considers to be 
a regrettable gap between theoretical work on regulation, on the one hand, 
and legal-doctrinal work on the administrative process, on the other. He first 
demonstrates that none offour major existing theories of regulation, taken on 
its own terms, provides either a satisfying explanation of regulatory decision- 
making or a reliable means of predicting regulatory outcomes. He then ana- 
lyzes the theories taking a different approach-by generating a set of admin- 
istrative-process expectations for each theory, and then using those 
expectations to test the theories against some of what is currently known 
about legal-process rules and participation in agency-level regulatory 
decisionmaking. 

Professor Croley argues that such evaluation not only reveals further 
gaps in the theories under consideration, but also begins to shed light on how 
theories of regulation might be reconstructed by incorporating the administra- 
tive process more explicitly and comprehensively. He furthermore argues that 
integrating real-world observations about the administrative process also 
casts doubt on strong claims about the inevitability of regulatory rent-seeking 
and regulatory failure. 

* Assistant Professor of Law, University of Michigan Law School. A.B., University of 
Michigan; J.D., Yale Law School; Ph.D. (Politics), Princeton University. Thanks to Doug 
Arnold, Daniel Carpenter, George Downs, Rich Friedman, Sam Gross, Peter Hammer, Don 
Herzog, Rick Lempert, Kyle Logue, Rick Pildes, Eric Posner, Hilary Seo, and Joe Vining for 
helpful comments on earlier versions of this Article. Thanks also to the University of 
Michigan Law School Cook Research Fund for funding portions of this research, and to 
the staffs of the General Services Administration and the White House Office of 
Information and Regulatory Affairs for amiably providing useful data. 
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INTRODUCTION 

A. The Basic Project 

In many profound ways, the innumerable activities of everyday life- 
working, traveling, transacting, recreating, indeed eating, drinking, and 
breathing-are affected by the work product of federal administrative 
agencies, the "fourth branch" of government. Such agencies, which in- 
clude all authorities of the United States excluding the Congress, the 
courts, and the governments of the territories or possessions of the 
United States and of the District of Columbia,' promulgate regulations 
prescribing, proscribing, and conditioning the behavior of individuals, 
groups, and firms. Agencies are responsible for regulatory policy in sub- 
stantive areas such as communications, consumer safety, energy, environ- 
mental protection, industrial relations, securities, transportation, and 
workplace safety, to name just a few. Their decisions dwarf those of the 
other three branches, certainly by volume and quite possibly by impor- 
tance as well. 

But for good or ill? The sheer power wielded by the administrative 
state-a regime some fifty-five agencies big,2 whose decisions fill 50 
volumes of the Code of Federal Regulations (CFR) and produce over one 
million Federal Register pages each year-immediately raises questions 
about its efficacy and even its political legitimacy. On one textbook view, 
administrative regulation is justified on the grounds that it is necessary to 
perfect legislative "correction" of failures that can inhibit efficient free- 
market transactions,3 including concentrated market power, imperfect 
information, externalities, undelineated property rights, collective-action 
problems, and high transactions costs. Created and empowered by 

1. See 5 U.S.C. ? 551(1)(A)-(D) (1994) (defining "agency" for the purposes of the 
Administrative Procedure Act (APA)). The Supreme Court has interpreted this section of 
the APA also to exclude the President from the definition of an "agency." See, e.g., Dalton 
v. Specter, 511 U.S. 462 (1994); Franklin v. Massachusetts, 505 U.S. 788 (1992). 

2. See WHO'S WHO in the Federal Executive Branch (1995); WHO'S WHO in 
Federal Regulation (1995); see also Stephen Breyer, Regulation and Its Reform, app. 1 
(1982) (listing and counting number of federal regulatory agencies); Cass R. Sunstein, 
After the Rights Revolution: Reconceiving the Regulatory State, app. C (1990) (same). 

3. See, e.g., Breyer, supra note 2, at 15-35. 
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Congress, agencies fill the "gaps" in legislation that, due to scarcity of 
congressional time, information, or political capital, is vague and open- 
ended.4 On this view, the fact that agencies, though themselves not 
electorally accountable, are the surrogates of accountable legislators (and 
a president) justifies administrative regulation politically as well as eco- 
nomically; agencies correct market failures as agents of the citizenry, 
once removed.5 

Yet the mere presence of market failures and the scarcity of congres- 
sional resources hardly justify agency authority. An important question 
remains whether agencies can fill statutory gaps at a cost worth the bene- 
fits, a contentious issue. According to some views of the administrative 
state, the game is indeed not worth the candle. One critical view holds 
that the absence of market discipline renders agencies at best inefficient 
and at worst counterproductive. Thus phrases like "bureaucratic red 
tape," "regulatory overhead," and the need to "streamline the bureau- 
cracy" and "reinvent government" are commonplace in popular political 
discourse. A still more critical view finds the textbook rationale for ad- 
ministrative regulation perverse. On this view, agencies serve not to cor- 
rect but to exacerbate market failures by delivering illicit regulatory fa- 
vors to those who already enjoy excessive market power. 

From a bird's eye view of the scholarly landscape on regulatory gov- 
ernment, it is possible to identify at least four distinct theories-more 
precisely, four constellations of theories6-that supply competing pic- 
tures of the regulatory state.7 As explained below, "theories" here is used 
somewhat loosely at times, as a less awkward term for what could instead 
be called "perspectives" or "visions" of administrative regulation. The 

4. See, e.g., Cornelius M. Kerwin, Rulemaking: How Government Agencies Write Law 
and Make Policy 27-30 (1994). 

5. See, e.g., Michael E. Levine & Jennifer L. Forrence, Regulatory Capture, Public 
Interest, and the Public Agenda: Toward a Synthesis, 6J.L. Econ. & Org. 167, 185 (special 
issue 1990) ("[P]olities affected by regulation would find it inefficient to become educated 
on all the issues facing regulators and, in some sense, assent to the creation of regulation 
precisely in the hope that they (and their elected representatives) will not have to."). 

6. An accurate intellectual history of alternative theories of regulation would 
distinguish at a lower level of generality than the analysis here does. Thus within the 
"public choice theory," for example, one would distinguish between the Chicago School 
and the Virginia School, and then, within the Chicago School, between, for example, 
George Stigler and Richard Posner. Instead, the following discussion lumps many strands 
of the public choice theory together, as it does for other theories as well. But its categories, 
which seek to pigeonhole no one, are justified given that similarities outnumber difference 
within each camp. 

7. A common focus on market failures and on regulatory responses to market failures 
excludes certain agencies from most theories of regulation. In particular, while scholars 
are keenly interested in the distributional consequences of regulatory policies, they do not 
focus on the work of agencies whose primary mission is explicitly distributive or 
redistributive; agencies responsible for policy in such areas as discrimination (EEOC), 
social welfare (SSA), and tax (IRS) are not encompassed by most theories' scope. Students 
of regulation concentrate instead on the work products of agencies such as the CPSC, EPA, 
FAA, FCC, FDA, FTC, ICC, NRC, NTHSA, and OSHA. 
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theories considered below do not always yield crisp, readily testable pre- 
dictions, which is part of the message of what follows. Nevertheless, these 
alternative accounts do provide distinct answers to questions about what 
the regulatory state does, what it is capable of doing, and what types of 
regulatory reforms would be desirable. 

To give each a name, the theories identified and analyzed here in- 
clude the "public choice theory," the "neopluralist theory," the "public 
interest theory," and the "civic republican theory." Very briefly, the pub- 
lic choice theory challenges the idea that agencies' work-products genu- 
inely respond to market failures. The public choice account holds, much 
to the contrary, that agencies deliver regulatory benefits to well organized 
political interest groups, which profit at the expense of the general, unor- 
ganized public. The neopluralist theory also takes organized interest 
groups to be central to understanding regulation. On the neopluralist 
view, however, many interest groups with opposing interests compete for 
favorable regulation, and that competition is less lopsided than the public 
choice view contemplates. Because the result of interest-group competi- 
tion often crudely reflects general interests, the neopluralist theory is less 
critical of the regulatory state than is the public choice theory. Like the 

neopluralist view, the public interest theory is also ambivalent toward reg- 
ulatory outcomes. Whereas the neopluralist focuses on interest-group 
competition, however, the public interest theorist concentrates on the 
general public's ability to monitor regulatory decisionmakers. Where 
regulatory decisionmakers operate under conditions of significant public 
scrutiny, the public interest theory holds that regulatory outcomes tend 
to reflect general interest. Where, on the other hand, the relevant deci- 
sionmakers operate without any oversight, they tend to deliver regulatory 
benefits to well organized interest groups at the public's expense. Finally, 
the civic republican theory provides a picture of regulation rather differ- 
ent from all three of its counterparts. According to it, agency decisions, 
at least potentially, embody the polity's judgments about how competing 
regulatory values-such as highway safety versus traveler convenience, for 
example-are to be balanced. On this view, regulation provides occasion 
for collective deliberation about regulatory means and ends. 

Although adherents to one or another of the above theories certainly 
understand themselves to be providing distinct accounts of the regulatory 
state, they often fail to engage one another. Each theory inevitably con- 
tains positive, descriptive, and normative elements, and yet some of these 
elements are at the fore of, while others remain largely implicit in, the 
different theories: Some mostly describe the regulatory regime; others 
emphasize reform. Furthermore, different theories contemplate differ- 
ent combinations of institutional actors: Some treat regulatory govern- 
ment as monolithic; others sometimes distinguish administrators from 
legislators. As a result, it is not immediately clear to what extent the dif- 
ferent theories are complementary, compatible, or exclusive; ascertaining 
the relationship among them first requires considerable parsing and gap- 
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filling. And because comparing different theories in light of one another 
requires substantial work, adherents to one or another theory can easily 
ignore the challenges of its competitors. The obstacles to comparing dif- 
ferent theories of regulation thereby impede their relative evaluation; 
scholars with contrasting views of regulatory institutions often talk past 
one another. 

At the same time, however, all four theories, especially those sup- 
plied by economists and political scientists but also those embraced at 
least implicitly by legal scholars, do have one thing in common: They fail 
to incorporate any well developed vision of the administrative process- 
that is, of administrative law and administrative practice.8 Indeed, schol- 
ars writing on the political economy of regulation routinely generalize on 
a plane of abstraction far above the administrative process, without much 
attention to the legal institutions that shape regulatory decisionmaking in 
many crucial ways, just as scholars of administrative law routinely focus on 
particular judicial doctrines without clearly situating their work in any 
larger theory of regulation or explaining how the doctrines they identify 
and the reforms they espouse fit into some broader understanding of 
what regulation is and which interests regulatory decisions advance.9 Be- 
cause theories of regulation by definition seek, ultimately, to explain 
agency decisions, it is at least a little odd that they typically abstract from 
the actual legal and political environments in which administrators make 
decisions. For reasons that will become clear, this failing compromises 
their power and usefulness. 

By analyzing several leading theories of regulation and exploring 
how the administrative process fits within them, this Article confronts 
both of these problems. Its argument is threefold. First, the present state 
of scholarly thinking on regulation, taken alone, teaches surprisingly lit- 

8. "The administrative process" is used here and throughout to encompass both 
administrative law and administrative practice. "Administrative law" refers simply to the 
legal-formal rules and doctrines governing the relationship between regulators and private 
parties-the law "on the books." "Administrative practice" refers to the operation of those 
rules in actual administrative decisionmaking processes-focusing on who, when, and how 
parties participate in those processes. 

9. See Robert L. Rabin, Administrative Law in Transition: A Discipline in Search of 
an Organizing Principle, 72 Nw. U. L. Rev. 102 (1977) (arguing that the field's traditional 
preoccupation with appellate decisions provides an unilluminating lens for examining 
many important questions); Cass R. Sunstein, Political Economy, Administrative Law: A 
Comment, 6J.L. Econ. & Org. 299, 303 (special issue 1990) (making similar observations 
about the "myopia of academic administrative law"). Much administrative-law scholarship 
builds upon what Jerry Mashaw has termed the "idealist vision" of administrative law, 
according to which administrative law is shaped "in accordance with our fundamental (but 
perhaps malleable) images of the legitimacy of state action," rather than in accordance 
with realist attention to what the administrative state actually does. See Jerry L. Mashaw, 
Explaining Administrative Process: Normative, Positive, and Critical Stories of Legal 
Development, 6 J.L. Econ. & Org. 267, 268 (special issue 1990) [hereinafter Mashaw, 
Administrative Process]; see also id. at 270 n.3 (agreeing with Cass Sunstein that "standard 
academic and judicial talk about administrative law makes no predictive claims concerning 
judicial behavior or the behavior of others."). 
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tie. Close scrutiny reveals that available theories are conceptually incom- 
plete, to varying degrees empirically unsubstantiated, and normatively 
question-begging. What is more, none is unambiguously superior to 
every other. While some are certainly more developed than others, each 
trades on supposition. 

Second, this unsatisfying state of affairs justifies an administrative- 
process approach to regulation-an approach, that is to say, which seeks 
to build upon existing theories by carefully considering the intricate 
legal-doctrinal, as well as the messy participatory, details of agency behav- 
ior. What follows thus seeks to establish the relevance of the administra- 
tive process to any theory of regulation. Again, any theory of regulation 
necessarily implies some theory of administration: The administrative 
process constitutes the institutional vehicle through which virtually all 
ground-level regulatory decisions are developed and implemented. Fully 
understanding how regulation works-to whose benefit and detriment- 
thus will require more careful attention than existing theories have given 
to the actual administrative channels through which particular regulatory 
policies take shape. Such attention helps to remedy the weaknesses of 
theories of regulation that abstract from administrative reality, and paves 
the way for further assessment and refinement of them. 

Finally, focusing on the administrative process reveals that proce- 
dural reforms of the regulatory state's decisionmaking apparatus may 
very well go far to answer criticisms about the inevitability of regulatory 
failure. In particular, public-choice claims that regulatory decisionmak- 
ing inevitably benefits the few at the greater expense of the many seem 
unpersuasive in light of observations about the types of interests that can 
and do participate in different types of decisionmaking fora. Although 
pluralism has been the object of much scholarly criticism in recent de- 
cades, close examination of administrative-process rules as well as of cer- 
tain data on participation in administrative decisionmaking suggests that 
the neopluralist theory's basic vision of competition among regulatory 
rivals may be no more unrealistic than the public choice theory's vision of 
government-sponsored rent-seeking. Confidence about exactly which re- 
forms would produce more desirable regulatory outcomes, however, will 
require further theoretical refinement as well as additional research 
about the consequences of alternative regulatory decisionmaking 
processes. 

B. Methodology, Overview, and Disclaimers 

Explicit attention to the methods by which the four theories identi- 
fied here might be analyzed and assessed will help frame the analysis to 
follow. One approach scrutinizes their logical and conceptual rigor: Is a 
given theory coherent? Are its premises mutually compatible? Do its 
conclusions really follow from those premises? Also, is the theory com- 
plete? Does the scope of its premises and conclusions really encompass 
the empirical phenomena it purports to explain? If the theory is fairly 

7 



COLUMBIA LAW REVIEW 

coherent and complete, is it also refutable? Does it generate predictions 
that can be falsified, at least in principle? Or does it instead slip into 
modifying, corrective assumptions whenever confronted with information 
inconsistent with its predictions? Is the theory conceptually stable, in 
other words, or rather so easily malleable that it can fit whatever the facts 
may show? In short, this method assesses a theory's theoretical strength. 

An alternative methodological approach asks not about a theory's 
logical and analytical strength as such, but rather whether its premises 
and assumptions are plausible given what is otherwise known about 
human and organizational behavior. Whatever the relationship between 
a theory's premises and conclusions, are they realistic? Do they comport 
with common understandings of the way people behave? Of the way or- 
ganizations work? Or does a theory instead challenge common under- 
standings of behavior, which, for independent reasons, enjoy considera- 
ble support? Put simply, this method considers a theory's realism. At 
best, an unrealistic theory may yield reliable predictions; it cannot pro- 
vide an illuminating explanation of empirical phenomena. 

Yet a third approach focuses on the empirical strength of a theory's 
conclusions. What does a given theory predict about regulatory out- 
comes? Are actual regulatory outcomes those which the theory would 
predict? Are some regulatory outcomes consistent with it, but not others? 
Are outcomes not predicted by the theory at least compatible with it, or 
do they unambiguously contradict its expectations? This method assesses 
a theory's predictive power. 

A fourth method of evaluation, which as the discussion above antici- 
pates will be emphasized here, asks whether the rules and procedures 
through which actual regulatory decisions are made resonate with a given 
theory's expectations. That is, do existing procedural decisionmaking 
rules seem well suited for generating the types of regulatory outcomes a 
theory predicts? Furthermore, are those process rules themselves the 
sorts of decisionmaking mechanisms that the theory would predict, given 
its assumptions about the forces operating on regulatory decisionmaking 
and given the types of substantive regulatory policies the theory predicts? 
More specifically, do those decisionmaking techniques seem likely to en- 
courage participation in regulatory decisionmaking by whomever the the- 
ory contemplates will affect the shape of regulatory outcomes? Do those 
processes seem well tailored to generate whatever type of information the 
theory contemplates regulatory decisionmakers require? Do they allow 
those decisionmakers sufficient legal and political latitude for producing 
the regulatory outcomes that the theory envisions? 

To be sure, these approaches overlap, differing in part according to 
emphasis. Assessing a theory's predictive power, for example, requires 
some assessment of its conceptual power: A theory's predictions can be 
tested only insofar as its conceptual apparatus generates coherent, identi- 
fiable predictions in the first place. For another example, the procedural 
approach overlaps with the methods that assess a theory's realism and 
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predictive power: Asking whether existing regulatory decisionmaking 
procedures square with a theory's process expectations is to ask about its 
realism, and similarly asking whether those expectations find real-world 
support is an alternative way of measuring the theory's predictive power, 
albeit along procedural rather than substantive lines. 

But while these methodologies overlap to some extent, they never- 
theless provide independently useful vantage points from which to evalu- 
ate different theories of regulation. Moreover, some of these methods 
are easier to employ than others. For example, measuring the effects of 
particular substantive regulatory decisions can be extremely difficult. As 
many students of regulation have observed,10 it is often hard to ascertain 
just what the consequences of a given regulatory decision are-to know 
just who benefits and who bears the costs of a given regulatory decision, 
for instance. Insofar as those effects are difficult to measure, it is impossi- 
ble to assess a theory's predictive power only by comparing its expecta- 
tions against substantive policies. Because one usually gets only a hazy 
picture of regulatory outcomes, more evaluative weight must be borne by 
other methodologies. 

Even so, ideally all of these methods should be brought to bear on 
any theory, as far as practicable, and accordingly what follows employs all 
of them to some degree. Thus Part II analyzes the theories in question 
here by considering their theoretical strength, realism, and predictive 
power. Parts III to V then turn to the procedural approach, which struc- 
tures the balance of this Article, using a method similar to that which 
Keith Krehbiel uses in his influential book, Information and Legislative 
Organization." There, Krehbiel focuses on legislative rules and proce- 
dures, rather than on legislative policy outcomes, to assess the strength 
and value of competing theories of legislative behavior. Specifically, 
Krehbiel seeks to adjudicate between "distributive" and "informational" 
theories of legislative behavior by considering whether Congress's proce- 
dural institutions seem better suited for a legislature whose members seek 
above all else to reap the gains of logrolling by allocating legislative bene- 
fits to legislators who demand them most (as distributive theories would 
hold) or, instead, for a legislature whose members seek above all else to 
reap the collective gains from policy specialization while minimizing the 
degree to which enacted policies satisfy legislative minorities with high 
demands (as informational theories would hold). As Krehbiel explains, 
the alternative theories come with distinct expectations about how 
Congress would organize itself-about what its internal decisionmaking 
rules and procedures would be.12 He then examines congressional deci- 
sionmaking institutions against the two theories' competing expectations, 

10. See, e.g., Richard A. Posner, Theories of Economic Regulation, 5 Bell J. Econ. & 

Mgmt. Sci. 335, 355 (1974) ("The effects of economic regulation are difficult to trace."); 
see also infra note 142. 

11. See Keith Krehbiel, Information and Legislative Organization (1991). 
12. See id. at 3-6. 
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in part on the grounds that systematic empirical study of substantive pol- 
icy outcomes is not feasible.13 

In a similar spirit, Jerry Mashaw has briefly considered how 

administrative-process rules might comport with certain "idealist" and es- 

pecially "critical" visions of administrative regulation,14 exploring a ques- 
tion Richard Posner raised some years ago.15 In particular, Mashaw has 

argued that several general features of administrative decisionmaking, in- 

cluding the dominant role of executive and judicial rather than congres- 
sional oversight of agencies, the importance of generic decisionmaking 
mechanisms applicable across many agencies rather than agency-specific 
procedures, and the extent to which Congress allows agencies to develop 
their own decisionmaking processes all call into question the familiar 
view that Congress uses the administrative process to control agencies 
and ensure that favored congressional constituencies see the policies they 
prefer.16 

To date, however, there has been no exhaustive analysis of the com- 

patibility between the process expectations of the theories of regulation 
identified here, on the one hand, and what is currently known about ad- 
ministrative procedure, much less actual participation in administrative 

decisionmaking processes, on the other. No doubt this is true in part 
given there has been no thoroughgoing comparative analysis either of 
the theories themselves or of their legal-process implications in particu- 
lar. After first exploring the mentioned theories on their own terms, this 
Article follows Krehbiel's, Mashaw's, and Posner's lead, focusing specifi- 
cally on particular regulatory decisionmaking mechanisms but also on ob- 
servable patterns of participation across different types of decisionmaking 
processes. 

The analysis proceeds as follows. Part I first lays the groundwork for 

analyzing any theory of regulation by explaining the classic problem of 
collective action, possible explanations for how parties might overcome 
that problem, and the consequences of responding to the collective ac- 
tion problem by establishing principal-agent relationships. Part I then 
shows how the administrative process fits, even if implicitly, within any 
theory of regulation, and furthermore how its presence raises many im- 

portant questions concerning collective action and delegation. Part I also 

explains that the administrative process is usually elided from most theo- 
ries of regulation-which typically treat all agencies as one black box that 

13. See id. at 7-9, 14-15. 
14. See Mashaw, Administrative Process, supra note 9, at 288-94; Jerry L. Mashaw, 

Greed, Chaos & Governance: Using Public Choice to Improve Public Law 110-30 (1997) 
[hereinafter Mashaw, Greed]. 

15. See Posner, supra note 10, at 350-51 (considering whether procedures employed 
in the regulatory process provide support for one theory of regulation or another, and 

suggesting that the administrative process may be well suited for the task implicitly 
assigned it by the economic theory of regulation). 

16. See Mashaw, Administrative Process, supra note 9, at 289-94. 
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neatly converts legislative cues into particularized regulatory decisions- 
and observes that its omission risks obfuscating more than illuminating 
regulatory decisionmaking. 

Part II turns to the actual theories under investigation here, briefly 
summarizing and then criticizing each. Part II shows that none comes 
close to providing an account of its subject matter sufficiently satisfying to 
justify ignoring the administrative process through which regulatory deci- 
sions are made. 

Part III shifts direction. Returning to the theme introduced in Part I 
concerning the place of the administrative process within any theory of 
regulation, Part III argues that regulatory decisionmaking processes 
themselves constitute products of the regulatory regime against which the 
different theories' predictions can be evaluated. Based on the analysis of 
Part II, Part III then generates a set of administrative-process expectations 
for each theory. It does so by asking the following question: What would 
a proponent of a given theory expect to find upon opening the 
administrative-process black box? Part III further shows how all of the 
theories in question here make claims, explicitly or implicitly, about ad- 
ministrative decisionmaking processes. 

Part IV provides an overview of the administrative process. It first 
introduces the main legal-formal decisionmaking techniques that admin- 
istrative agencies employ when making regulatory decisions, explaining 
how different legal processes present various hurdles and afford various 
opportunities for private parties to affect regulatory outcomes. Part IV 
next considers what kinds of outside parties participate in administrative 
decisionmaking, and how often. It does so by reviewing existing empiri- 
cal evidence relating to participation in agency decisionmaking and by 
introducing some new data bearing on that question, which Part IV ob- 
serves is regrettably scarce. 

Finally, Part V returns to the theories in question, this time by "test- 
ing" their administrative-process expectations against the findings 
presented in Part IV. It identifies those aspects of the administrative pro- 
cess to which a proponent of any given theory could readily turn for sup- 
port, and those aspects of the administrative process that such a propo- 
nent would have to struggle to explain. Part V ultimately shows that, 
once again, no theory enjoys strong support from a close examination of 
the administrative process, although the pluralist and public choice theo- 
ries show the most promise. No less important, Part V identifies further 
gaps in the different theories which must be filled if the theories, or some 
combination of them, are to advance further understanding of the regu- 
latory regime. Part V also articulates questions that should inspire future 
research on the subject. 

Several disclaimers are called for at the outset. First, as noted above, 
the theories under consideration here are sometimes imprecise. While 
more than a difference of vocabulary distinguishes them, at times it is 
possible to interpret each theory in ways that renders it much like its 
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counterparts. Any assessment of such theories thus struggles between the 
rock of charitable interpretation, on the one hand, and the hard place of 
preserving real distinctions among the theories, on the other. The assess- 
ments of the theories in Parts II and V navigate this dilemma by treating 
each theory as charitably as possible within the constraint of preserving 
key differences (as well as falsifiability) among them. Second, while this 
Article begins to integrate the administrative process with theories of reg- 
ulation (and vice versa), it can only begin that daunting project. After all, 
each particular mode of agency decisionmaking is itself the subject of 
sometimes expansive analysis and commentary. Thus, for strong practical 
reasons, the analysis in Part IV can provide only abbreviated pictures of 
them. Finally, while considering theories of regulation in the light of the 
administrative process facilitates their evaluation, the results of such eval- 
uation are mixed. This analysis alone does not provide sufficient grounds 
for embracing or rejecting any particular theory. Nor is its aim to do so. 
Indeed, perhaps the most important conclusions reached here are 
merely that first, additional conclusions must await theoretical refine- 
ment and targeted research, and second, in the meantime strong claims 
about the undesirability of regulatory government (commonly associated 
with the public choice theory) seem overstated. Notwithstanding these 
limitations, the approach taken here provides not only a useful spring- 
board for further integration of administrative law and regulation, but a 
necessary starting point for subsequent finer, context-specific analyses of 
the administrative state. 

I. A CONCEPTUAL FRAMEWORK 

A. Raw Materials: Collective (In)Action, Delegation, Slack 

If citizens themselves could overcome the market failures to which 
much regulation purportedly responds, there would be little need for a 
regulatory state or, thus, for a theory of regulation. Given the familiar 
obstacles to concerted action, however, they cannot: Citizens cannot 
build highways, inspect food and drugs, protect the environment, ensure 
the safety of nuclear plants or the airlines, allocate the airwaves, or pro- 
vide what are essentially other public goods.17 To do such things would 
require vast amounts of coordination and cooperation, even supposing 
that citizens could afford to give such problems sustained attention in the 
face of life's many competing demands.18 And even if some citizens de- 
cided to provide some public good-whether out of a sense of public 
spirit or because those citizens happened to value the public good more 
than others-still others could enjoy the benefits of that good without 

17. See infra notes 38-40 (defining "public good"). 
18. See, e.g., Terry M. Moe, The Politics of Bureaucratic Structure, in Can the 

Government Govern? 267, 268-69 (John E. Chubb & Paul E. Peterson, eds., 1989). 
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pitching in. Thus, for reasons famously articulated by Mancur Olson,19 
and subsequently refined by others,20 the production of public goods will 
tend to be too low, as students of regulation repeatedly observe. 

Indeed, the logic of collective action implies that, under certain cir- 
cumstances,21 the bigger the "public" in question, the farther below the 
desirable level will the supply of public goods be. Because that logic and 
its consequences are necessarily central to any theory of regulation-and 
indeed constitute the cornerstones of some-attention to its often- 
overlooked nuances is necessary. Accordingly, to provide a framework 
within which to scrutinize different theories of regulation, this section 
briefly explains the basic problem of collective action, observes that cer- 
tain group catalysts make possible partial solutions to that problem, and 
highlights the consequences of one partial solution in particular-delega- 
tion. This section then explains how these three elements-collective ac- 
tion, group catalysts, and delegation-provide illuminating conceptual 
tools for examining any theory of regulation. 

Olson's classic work emphasizes the danger of anthropomorphizing 
groups, whether citizens at large or individuals with similar regulatory in- 
terests. A group-defined simply as "a number of individuals with a com- 
mon interest"22-will not always make the investment in some group good 
(or "collective good" or "public good")-defined as any benefit or good 
accruing to all of the group's membership23-that an individual would 

19. See Mancur Olson, The Logic of Collective Action: Public Goods and the Theory 
of Groups (1965). 

20. See generally Russell Hardin, Collective Action (1982); Mark Irving Lichbach, 
The Cooperator's Dilemma (1996); Gerald Marwell & Pamela Oliver, The Critical Mass in 
Collective Action: A Micro-Social Theory (1993); Elinor Ostrom, Governing the 
Commons: The Evolution of Institutions for Collective Action (1990); Todd Sandler, 
Collective Action: Theory and Applications (1992); Joe B. Stevens, The Economics of 
Collective Choice (1993). 

21. See infra notes 38-40 and accompanying text. 
22. Olson, supra note 19, at 8. It is worth emphasizing that Olson does not equate 

groups and organizations. In fact, his central point is that groups will usually lack 
organizational structure. They will, in other words, fail to organize so as to provide "group 
goods." Thus Olson sometimes distinguishes between "groups" and "mobilized" groups, 
see, e.g., id. at 134, only the latter of which have organizational apparatus. 

23. More specifically, a "public good" or "group good" (used often, and here, 
interchangeably) is defined as a good characterized by jointness of supply and 
nonexcludability. A good is characterized by "jointness of supply" if one person's 
enjoyment of that good does not reduce the amount of that good available to anyone else. 
A good characterized by perfect jointness of supply is considered a "pure public good." 
But jointness admits of degrees. A good characterized by partial jointness of supply is one 
susceptible to "crowding." See Hardin, supra note 20, at 41 n.8. For example, a free 
concert in a public park is a good characterized by partial jointness. Up to a point, one 
person's enjoyment of the concert does not reduce the amount of the concert available to 
someone else. As more and more people attend the concert, however, the park (and thus 
the concert) becomes crowded and, at the margin, newcomers have difficulty hearing the 
music. 

A group good is characterized by "nonexcludability" if, once it is supplied, it is 
infeasible to exclude others from enjoying that good. Excludability is thus similar to, but 
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make, were a single individual faced with the same decision facing the 
group. This is true because a rational member of a group, upon consid- 
ering whether to contribute time, money, and other resources to gain 
something that benefits the group collectively-that provides a "public 
good" to the group's membership-may refuse to do so even where all 
group members agree that they all would be better off if everyone partici- 
pated. The single individual will refuse to participate insofar as the costs 
of her participation would exceed the benefits. The costs of her partici- 
pation may exceed the benefits because she alone would bear those costs, 
whereas the benefits she would receive from participation equal the mar- 
ginal contribution she would make to the collective good, divided by the 
number of group members. The costs are private bads; the benefits, pub- 
lic goods. Thus, the individual may well reason that by not participating 
she will spare herself the costs, but will still realize virtually all of the bene- 
fits (that is, her share of the group benefits minus her share of the margi- 
nal group benefits that her participation would have brought). She will 
therefore have an incentive not to participate. If all other potential mem- 
bers reason similarly, the group good in question will be 
underproduced.24 

Extending this basic insight, Olson generates two general conclu- 
sions. First, some groups often will produce no collective goods. Specifi- 
cally, a "homogenous" group-homogenous in the sense that its mem- 
bers all have the same willingness to contribute toward the group good- 
in which it is worth no single member's cost of investing in a collective 
benefit, and therefore is worth no member's investment (since the group 
is homogenous), will produce no collective good, notwithstanding any 
potential group gains from doing so.25 Olson calls such groups, which 
have no organizational structure, "latent groups."26 Second, no group 
will produce the optimal level of a collective good.27 That is, even where a 
group is nonhomogeneous such that one (or more) of its member's own 
private benefits from a collective good justifies that member's investment 
in the good-a "privileged group"28-eventually that member's marginal 
costs of providing the group good will exceed that member's own margi- 
nal gains, at which point that member will stop making the investment.29 
Put differently, at some point the unusual member(s) will stop producing 
what amount to beneficial externalities for other group members, even 

distinct from, jointness of supply. To return to the example, a free concert in the park may 
or may not be excludable, depending on whether it is feasible to restrict entry into the 
park. See Olson, supra note 19, at 14 n.21. 

24. Thus can the collective action problem be understood as a generalized prisoner's 
dilemma. See, e.g., Hardin, supra note 20, at 25-28. 

25. See Olson, supra note 19, at 44. 
26. Olson, supra note 19, at 50. 
27. Here, "optimal" is defined as the amount of a good produced where the marginal 

total (that is, the marginal of the whole group's) costs equal the marginal total benefits. 
28. Olson, supra note 19, at 49-50. 
29. See Olson, supra note 19, at 33-34. 
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though there would be additional net benefits from further investments 
in the group good. 

Olson further argues that the larger a given group, the greater the 
suboptimality of the group good,30 adding that numerically large groups 
will tend not to produce any group goods at all,31 while small groups will 
tend to provide a positive, but suboptimal, amount of group goods.32 Fi- 
nally, he argues that in order to generate the provision of a group good 
for a numerically large latent group, that group's members must be sub- 
ject to coercive sanctions for failing to contribute to group efforts, or else 
they must be selectively induced to contribute by being rewarded with 
private benefits in exchange for their contributions.33 These solutions 
are not necessary for "privileged groups," which by definition have at least 
one member already providing some amount of the group good. Nor are 
they always necessary for Olson's third and final category, "intermediate 
groups," which are latent groups whose membership is sufficiently small 
that group members might bargain their way to the provision of a collec- 
tive good.34 

30. It is worth emphasizing here that Olson's argument in this connection speaks only 
to the level of suboptimality, not to either the absolute level of the good provided or to the 
amount consumed. All else equal, the bigger the group, the more a collective good is 
enjoyed; the smaller the group, the less a collective good is enjoyed. This speaks to the 
consumption of the collective good. As for the production of a collective good, in contrast, 
this is not affected by group size, again keeping everything else (including the opportunity 
to bargain) equal. How much of a collective good will be produced depends entirely on 
whether any member in a given group deems it in her private interest to produce some 
amount of it. And that decision is not itself affected by the size of the group or the fraction 
of the total good going to that individual (notwithstanding Olson's occasional misleading 
emphasis on the fraction of the group good going to the individual who makes an 
investment, see, e.g., Olson supra note 19, at 28, 48). Thus, while consumption increases 
and production remains constant as a group grows in size, holding everything else but size 
constant, the suboptimality is greater. But growing suboptimality per se is in these 
circumstances not undesirable. 

31. See id. at 28 ("[T]here is a tendency for large groups to fail to provide themselves 
with any collective good at all."). 

32. See id. ("[T]here is a tendency in small groups toward a suboptimal provision of 
collective goods."); see also id. at 35 ("[T]he larger the group, the farther it will fall short 
of providing an optimal amount of a collective good."). 

33. See id. at 51, 134. As Olson seems to recognize, sanctions and selective 
inducements are really two sides of the same coin. See id. at 51 ("'[S] elective incentives' 
can be either negative or positive."). 

34. See id. at 50 (defining "intermediate" groups and explaining that "group 
coordination or organization" makes possible the provision of some amount of the group 
good). 

In his influential revisionist analysis of the collective-action problem, Russell Hardin 
employs a different term, the "k group," which Hardin defines as a subgroup of any group 
consisting of those members who stand to benefit from providing the collective good 
themselves, without the benefit of contributions from anyone else in the entire group. In 
Hardin's words: "Let us use k to designate the size of any subgroup that just barely stands 
to benefit from providing the good, even without cooperation from other members of the 
whole group." Hardin, supra note 20, at 41 (citing Thomas C. Schelling for use of the 
term). In these terms, a k group may be of varying size (unless the group is homogenous, 
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Although Olson's argument does not always carefully distinguish its 
empirical claims from its analytical claims, his conclusions are in fact cru- 
cially contingent on several conditions which are often overlooked by cas- 
ual consumers of "the logic." For example, the conclusion that group 
goods will not be supplied at optimal levels even in privileged/heteroge- 
nous groups depends on the nature of the good in question, specifically, 
whether the good is a "continuous good" or instead a "step good."35 
Where a collective good comes in bundles of a fixed quantity-a step 
good-one group member just might invest in one or more bundles pro- 
viding the optimal level of the good for the entire group.36 For another 
example, Olson's claim that the larger the group, the smaller each mem- 
ber's incentive to contribute37 is actually false for public goods character- 
ized byjointness-that is, goods the enjoyment of which by one member 
of the group does not reduce another member's enjoyment.38 In fact, as 
others have shown, where the group good in question is joint, Olson's 
claim that the provision of that good will be inversely proportional to the 
size of the group gets the relationship between group size and the quan- 
tity of the good provided exactly backwards.39 

in which case k is equal to the number of members in the group). Where k is very large, 
the group is latent in Olson's language. Where k instead has only one member, then the 
group in question is, in Olson's terms, a privileged group. The notion of a k group is 
helpful because it draws attention to the fact that the greatest determinant of the amount 
of the public good produced is not the size of the entire group, but rather the size of the 
subgroup of those members for whom providing the public good is worth their own while. 

But however groups are labeled, the critical point remains the same: Given the logic 
of collective action, public goods will often be underproduced. They will be produced at 
suboptimal levels in the event that at least one of a given group's members just happens to 
find it in her private interest to provide some amount of the good. Group goods will be 
produced at suboptimal levels also when members of "intermediate groups" or small "k 
groups" happen to find it in their private interests to agree among themselves to produce 
some amount of the group good. And group goods will not be produced at all for large 
groups whose members are homogenous in the sense that none has a sufficient private 
incentive to produce any amount of the good-"latent groups" or large "k groups." 

35. See Hardin, supra note 20, at 50-61 (explaining differences between continuous 
goods, which can be supplied in any amount, and step goods, which come in bundled 
quantities that cannot be further subdivided). 

36. Consider, for instance, the repeal of a certain tax provision, which would benefit 
all the members of some group. If one member decided to invest in achieving the repeal, 
because the benefits of the repeal to that member were worth the cost, then the optimal 
amount of repeal (from the group's point of view) would be accomplished. 

37. See Olson, supra note 19, at 48, 50-51. 
38. Olson says that his conclusions do not require public goods characterized by 

jointness, see Olson, supra note 19, at 14 n.21, but in fact some of his conclusions require 
public goods not characterized byjointness. See supra note 23 (defining "jointness"). 

39. See John Chamberlin, Provision of Collective Goods as a Function of Group Size, 
68 Am. Pol. Sci. Rev. 707, 712 (1974) (showing that for group goods with certain 
characteristics, including noninferiority and jointness, increasing group size increases the 
amount of the good provided). See generally Martin C. McGuire, Group Size, 
Homogeneity, and the Aggregate Provision of a Pure Public Good under Cournot 
Behavior, 18 Pub. Choice 107 (1974). As Hardin observes: 
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More importantly, Olson's solution for mobilizing latent groups- 
sanctions or selective inducements-as well as his observation that inter- 
mediate groups might provide group goods through bargaining, both as- 
sume away the very problem he identifies. This is true because selective 
inducements and bargaining processes are themselves group goods. Mobil- 
izing a latent group requires somebody willing to administer a sanction or 
supply an inducement. But to do either of these is to supply a group 
good: Punishing noncontributors or enticing would-be noncontributors 
benefits the relevant group as a whole. Thus, the very same logic accord- 
ing to which individual group members have no incentive to provide a 
group good holds that these solutions will either not be provided, or will 
be provided in suboptimal amounts. The same is true for intermediate- 
group bargaining: The bargaining process itself is a group good, and 
members thus have an incentive not to provide it.40 The logic of collec- 
tive action thus actually predicts that both latent and intermediate groups 
will lack organizational form-they will provide no public goods. 

This rather fundamental problem does not escape Olson's notice 
altogether: 

Though many groups with common interests, like the consum- 
ers, the white-collar workers, and the migrant agricultural work- 
ers, are not organized, other large groups, like the union labor- 
ers, the farmers, and the doctors have at least some degree of 

One must conclude, in part, that whether larger groups are less likely to succeed 
than smaller ones is not entirely a logical matter, but rather that it is also in part 
an empirical question of what conditions correlate with size, and especially a 

question of whether the class of collective goods of interest includes many pure 
public goods. 
Hardin, supra note 20, at 128. Jointness also makes possible the superoptimal provision 

of public goods-a possibility seemingly overlooked in the literature on collective action. 
That is, where a good is rather (even if not perfectly) joint, and where more than one 

group member finds it in her own interest to provide some of the good, that good may be 

overproduced, unless those members somehow find a way to bargain over how much of the 

good each of them provides. But the very same obstacles that thwart bargaining among 
potentially intermediate groups in general will thwart such bargaining in these 
circumstances as well. Thus, it is entirely possible that more of the good, a superoptimal 
amount, will be produced than would be the case if bargaining were possible among those 
who have an uncommonly (relative to the rest of the group's members) high demand for 
the good. Whether the superoptimal supply of public goods is a common problem raises 
an empirical question to which there is no immediately obvious answer. 

To generalize, the nature of any particular collective action problem ultimately 
depends crucially not only on whether the group in question is homogenous or 

heterogenous with respect to demand for the good, but also on both the properties of the 

group good in question and the factual circumstances in which group members find 
themselves. Nor do these factors exhaust the complications. See, e.g., Jon Elster, Nuts and 
Bolts for the Social Sciences 126-31 (1989) (distinguishing among different species of 
collective action problems depending on the marginal costs and benefits of cooperation); 
Hardin, supra note 20, at 67-89 (explaining different types of complicating membership 
"asymmetries," including but not limited to "asymmetry of demand"). 

40. In addition, any bargain struck would need to be enforced through some system 
of sanctions. 
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organization. The fact that ... [some] large groups have been 
organized would seem to contradict the theory of "latent 
groups" offered in this study.41 

The question is even more compelling than Olson suggests, however. To- 
day, each of the groups he lists (more or less correctly in 1965) as lacking 
developed organizational structure-consumers, white-collar workers, ag- 
ricultural workers-in fact now has it. However that may be, Olson ar- 
gues that the organizational overrepresentation of smaller, business- 
oriented interests, relative to the interests of large minority groups, con- 
sumers, and veterans, for example, vindicates his "logic."42 In particular, 
he argues that business organizations tend to be composed of a very small 
number of firms, and that such overrepresentation thus demonstrates the 
organizational advantages that privileged and intermediate groups enjoy 
over latent groups.43 

Seeking to account for the organization and lobbying activities of 
even large groups, Olson furthermore argues that the existence of large 
lobbying organizations owes to their ability to provide organization mem- 
bers with private goods or services-selective inducements-in exchange 
for which they provide resources that support the collective, lobbying ac- 
tivities. Lobbying, according to this account, is a "by-product" of the pro- 
vision of private goods to group members-hence, "the 'by-product' the- 
ory of large pressure groups:"44 

41. Olson, supra note 19, at 132. 

42. Here Olson relies on the classic works of V.O. Key and E.E. Schattschneider. See 
V.O. Key, Jr., Politics, Parties, and Pressure Groups 101-02 (4th ed. 1958) [hereinafter 
Schattschneider, Politics, Parties, and Pressure Groups]; E.E. Schattschneider, Politics, 
Pressures and the Tariff 162-63 (1935); E.E. Schattschneider, The Semisovereign People 
30-31 (1960) [hereinafter Schattschneider, The Semisovereign People]. 

43. In Olson's words: "The high degree of organization of business interests, and the 
power of these business interests, must be due in large part to the fact that the business 
community is divided into a series of (generally oligopolistic) 'industries,' each of which 
contains only a fairly small number of firms." Olson, supra note 20, at 143 (emphasis 
omitted); see also id. ("[I]ndustries will normally be small enough to organize voluntarily 
to provide themselves with an active lobby . . . ."); id. ("[T]he business interests of the 
country normally are congregated in oligopoly-sized groups or industries."); id. ("The 
multitude of workers, consumers, white-collar workers, farmers, and so on are organized 
only in special circumstances, but business interests are organized as a general rule."). 

44. Id. at 132-33. Olson's argument here raises the question of how those supplying 
the selective inducements can get away with charging an excessive price for them-that is, 
a price large enough to cover not only the costs of the inducements, but also the additional 
overhead costs of lobbying and other political activities. To put the question in concrete 
terms, if members of Common Cause contribute to that group's lobbying activities simply 
because it buys them Common Cause Magazine, why would not some other, comparable 
magazine, not tied to any lobbying activities, be supplied to that group's membership at a 
lower price? Olson anticipates this problem, arguing that often organizations enjoy a 
certain amount of monopolistic power, and can thus use rents to fund lobbying and similar 
activities. This response does not solve the problem, however, for it begs the question why 
groups would have monopolistic power with respect to the selective inducements they 
provide, a possibility that seems far-fetched in many cases. 
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"The lobby is then a by-product of whatever function this organization 
performs that enables it to have a captive membership.... Only an or- 
ganization that also sold private or noncollective products, or provided 
social or recreational benefits to individual members, would have a 
source of these positive inducements."45 

This response is incomplete, however, for while it explains why indi- 
vidual members of large organizations might contribute to a collective 
good, it fails to explain who would transform those contributions into the 
collective good. In other words, the by-product theory does not explain 
who is at the "other end" of the organization actually supplying the group 
good by monitoring contributions and administering sanctions to mem- 
bers who fail to contribute.46 The logic of collective action, taken by it- 
self, implies that there would be no provider of those collective goods. A 
member of a privileged group might provide a group good, including 
monitoring and sanctioning activities, because the private benefits of do- 
ing so outweigh the costs, but this possibility cannot rescue latent (or 
intermediate) groups without collapsing the distinction between the two. 

Yet, as noted, examples even of large lobbying groups are easy to 
find, notwithstanding that smaller such groups do seem to outnumber 
larger groups.47 Moreover, many small groups-including, for example, 
business-oriented political interest groups with relatively few members- 
have organizational structure; their activities consist of more than simply 
the provision of a group good by unusual members. Thus does the logic 
of collective action give way to the puzzle of collective action: Large and 
small organizations coordinating the supply of group goods do exist. In- 
deed, they seem fairly common. What accounts for their existence? 
What is the missing mechanism? 

Russell Hardin provides some light on this issue.48 He argues that, 
in addition to selective material benefits, individuals might contribute to 
a collective good in return for the solidaristic benefits such participation 
may generate, or in response to moral or other noninstrumental motiva- 
tions,49 as Olson himself anticipated.50 These incentives might similarly 

45. Id. at 133. 
46. For other criticisms of the "by-product theory," see Hardin, supra note 20, at 

33-34. 
47. See infra text accompanying notes 272-275. 
48. See generally Hardin, supra note 20. Hardin further points out that, once 

dynamic behavior is taken into account, the obstacles to collective action are not 
necessarily as acute as Olson's analysis suggests. That is, while a group member has no 
incentive to cooperate in a one-shot prisoner's dilemma game, cooperation is the solution 
in an iterated game. But this "solution" too requires some sanctioning mechanism to 
punish noncooperators. Moreover, as Hardin points out, as the number of group 
members in a prisoner's dilemma situation increases, cooperation decreases, even in an 
iterated game. See id. at 131-33. 

49. See id. at 103-12. 

50. See Olson, supra note 19, at 159-65. 
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motivate the initial organization of a group, as well as the monitoring and 
sanctioning activities necessary to sustain the group. 

Individual members of a group may be motivated to contribute to 
the group good in response to moral considerations in at least two ways. 
First, a member may contribute to the group good not because that good 
itself has moral significance, but for the simple reason that moral consid- 
erations counsel in favor of contributing one's fair share. Even where a 
member may be able to get away with free riding on the contributions of 
others, doing so may violate important moral norms, such as that of "do- 
ing one's part." As Hardin notes, such a norm does not necessarily avoid 
the collective action problem altogether, for individual observance of the 
norm of "doing one's part" likely depends on the belief that many others 
are doing their part as well.51 More fundamentally, fairness norms can 
mitigate the problem of collective action only insofar as there exists some 
very prominent conception of what it means to do one's part. To the 
extent that "fairness" does not distinguish among many different, and in- 
compatible, fair-contribution rules, group members who seek to conform 
to notions of fairness must overcome the collective action problem of 
agreeing upon a particular conception of fairness. These obstacles 
notwithstanding, the moral ramifications of not cooperating may well 
mitigate collective action problems in some circumstances. 

Second, moral motivations may prompt contribution to a collective 
good because that good itself has moral significance. Moral considera- 
tions of this sort may account in part for the existence of "public-interest" 
oriented political organizations.52 According to Hardin (alluding to 
Olson): "Contemporary labor union political activities may be a by- 
product; the Sierra Club's generally are not. Nor can one sensibly con- 
struct rational arguments for individual contributions to Sierra Club 
political activities, at least not rational in the sense of narrowly self-inter- 
ested."53 Instead, contributors contribute to advance their vision of the 
good; that others may or may not contribute is mostly beside the point. 
Moral considerations may very well motivate the provision of collective 
goods in the leadership dimension as well, for group leaders of organized 
groups may take organizational initiative out of a sense of moral commit- 
ment to the group's goals.54 

Alternatively, the benefits of participation itself may motivate contri- 
bution to a group good. Whether or not a group member attaches moral 
significance to the act of contributing, that member may benefit from the 
very activity of making a contribution. For one thing, making a contribu- 
tion may bring with it the benefits associated with a sense of solidarity-a 
private good quite apart from the individual contributor's private share 

51. See Hardin, supra note 20, at 90, 98. 
52. See infra note 272 (discussing "public interest" groups). 
53. Hardin, supra note 20, at 105. 
54. See id. at 107 (noting that "some successful collective actions depend[ ] on 

dedicated leaders, many of whom could not convincingly be called self-seeking"). 
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of the group good in question. Although such benefits would presuma- 
bly be very small if the collective effort were plainly futile, those benefits 
do not necessarily depend on widespread contribution to the group good 
(indeed, up to a point they may increase as group participation falls). On 
the other hand, in certain circumstances such benefits might merge with 
the welcome sense that one is participating in a significant and successful 
collective undertaking. One possible consequence of this latter possibil- 
ity is that a certain, critical amount of collective action may have a "tip- 
ping" effect: Once it becomes clear that history is being made, for exam- 
ple, individuals may be eager to participate in its making. 

Finally, groups may be organized by political entrepreneurs, who re- 
ceive a different sort of private benefit from the act of providing a group 
good. According to Hardin: "Political entrepreneurs are people who, for 
their own career reasons, find it in their private interest to work to pro- 
vide collective benefits to relevant groups."55 Hardin further argues that 
political entrepreneurs might be candidates for elective office or, instead, 
founders and figureheads of political interest groups. Individuals might 
organize an interest group because they believe their own careers will be 
enhanced by doing so.56 Candidates for (including holders of) elective 
office might realize that latent group members may vote for candidates 
who seek to provide them with group goods.57 In fact, to the extent that 
political entrepreneurs are sensitive to the implications of the logic of 
collective action, they may be especially responsive to some groups' inter- 
ests out of a belief that "a little [group] activity implies a lot of [voter] 
sympathy."58 This possibility might be of substantial empirical signifi- 
cance, for political decisions by their very nature have a certain multiplier 
quality: If a group can provide enough collective resources to attract the 
attention of a well-placed political entrepreneur, that entrepreneur 
could, through legislation or otherwise, promote policies that have practi- 
cal consequences far exceeding the amount of resources needed to at- 
tract the entrepreneur's attention originally.59 

55. Id. at 35. 
56. See id. at 35-36. Analytically, a group organized due to political entrepreneurship 

can be seen as a special case of a privileged group. The difference is that the political 
entrepreneur gets private benefits independent from, and quite possibly instead of, the 

private benefits yielded by the relevant public good itself. 
57. For an illuminating exploration of this possibility, see R. Douglas Arnold, The 

Logic of Congressional Action (1990); see also John Mark Hansen, Gaining Access: 

Congress and the Farm Lobby, 1919-1981 (1991) (providing similar analysis of politicians' 
relationships with interest groups); Steven P. Croley, Imperfect Information and the 
Electoral Connection, 47 Pol. Res. Q. 509 (1994) (analyzing Arnold's and Hansen's 
treatments). 

58. Hardin, supra note 20, at 107. 
59. To illustrate, imagine two possible strategies that members of an environmental 

group might adopt when seeking to shut down a polluter. One strategy would be to try to 

generate the collective resources necessary to buy the polluter off-to pay the polluter to 
shut down, for example. An alternative strategy would be to generate the collective 
resources necessary to attract the sympathies of a political entrepreneur who could pass 
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Thus, several possibilities-moral motivations, solidarity, political en- 
trepreneurship-may serve as catalysts to the mobilization of latent inter- 
ests. These same catalysts may spark the bargaining processes necessary 
to mobilize intermediate groups. All of these possibilities contemplate 
that the organization of latent and intermediate interests somehow takes 
place outside of the strict logic of collective action. As Hardin and others 
have rightly argued, that logic can account for the perpetuation of groups 
with certain special characteristics,60 but the origin of public-good- 
providing groups cannot be derived from it.61 Greater attention to the 
empirical significance of these various catalysts, and to the types and 
amounts of collective action they produce, is therefore in order.62 

Whatever the catalyst, one very important way citizens respond to the 
predicament implied by the logic of collective action is by delegating 
political authority to representatives who can provide such public goods 
as highways and clean air. Though itself a public good, delegation is 
often a very attractive, low-cost alternative to providing collective goods 
directly and on a sustained basis. Because there are far fewer legislators 
than citizens, coordination and cooperation among them are relatively 
easier; moreover, legislators are paid to think about such matters as infra- 
structure and the environment on a regular basis. Unfortunately, how- 
ever, legislators too face their own set of collective action problems, for 
among other things regulatory policies usually bring group benefits to 
legislators. And like individual citizens, individual legislators have their 
own private values and goals-reelection not among the least. While 
these may sometimes motivate individual legislators to take the initiative 
on regulatory issues, often they do not. After all, a legislator has only 
finite resources with which to pursue her many, sometimes conflicting, 
goals. Thus, like individual members of the public, individual members 

legislation shutting the polluter down. Regulatory politics acts as a "multiplier" in the 
sense that the second strategy might be much cheaper, but much more effective, for the 
group. See also infra note 131. 

60. Specifically, groups that happen to be composed of very small, interlocking 
subdivisions may be able to rely on the enforcement of conventions to perpetuate 
themselves. The main idea here is that if large groups are broken down into smaller units, 
members of those subgroups may have adequate (private) incentives to sanction those who 
attempt to free ride within their subgroup. In short, the general monitoring problem that 
plagues large-scale collective action might be broken down into many smaller problems, 
each of which may be surmountable. For details, see Hardin, supra note 20, at 173-87. 

61. See, e.g., Eric A. Posner, The Regulation of Groups: The Influence of Legal and 
Nonlegal Sanctions on Collective Action, 63 U. Chi. L. Rev. 133, 139-40 (1996) 
(developing the theme that the origin of public-good-providing groups, as opposed to 
their maintenance, cannot be completely explained within the logic of collective action); 
Lars Udehn, Twenty-five Years with The Logic of Collective Action, 36 Acta Sociologica 239 
(1993) (same); see also V. Kerry Smith, A Theoretical Analysis of the "Green Lobby," 79 
Am. Pol. Sci. Rev. 132 (1985) (discussing and integrating several explanations for 
individual decisions to join public interest groups). 

62. See Elster, supra note 39, at 134 ("Next to nothing is known about the distribution 
of [non-narrowly instrumental] motivations in the population and the way in which they 
interact to produce decentralized cooperation."). 
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of the legislature have inadequate incentives to make the optimal invest- 
ments in regulatory decisionmaking, though they might make some. 

Like citizens, legislators too respond-given some catalyst, such as 
political entrepreneurship-to their collective action problems by dele- 
gating authority over many regulatory matters. Because legislators them- 
selves cannot build highways, inspect food and drugs, protect the envi- 
ronment, ensure the safety of nuclear plants or the airlines, or allocate 
the airwaves-though they can and do pass general statutes governing all 
of these areas-legislators delegate regulatory authority to administra- 
tors, that is, to administrative agencies. Whereas legislators are paid to 
think about general regulatory problems on a recurrent basis, regulators 
are paid to think about specific regulatory problems every day. Thus, in- 
dividual regulators have greater individual incentives to develop sound 
regulatory policy, as their professional rewards are tied to successful regu- 
latory decisions more closely than are legislators'. To be very sure, ad- 
ministrators too have individual values and goals which diverge from 
their group values and goals, and they too face their own set of collective 
action problems. They respond by delegating authority to subagencies, 
composed of even smaller numbers of individuals with even narrower 
goals. And so on. Thus do layers of collective action problems give rise 
to layered delegations of lawmaking power, where delegation is a collec- 
tive good made possible by some catalytic moment (or else provided by 
some atypical member of a heterogenous group). 

But delegation has its costs, serious costs, a consequence of the inevi- 
table discrepancy between what the delegators-the "principals" in a 
principal-agent relationship-want and the delegatees-the "agents"- 
actually deliver. Once citizens delegate lawmaking authority to legisla- 
tors, for example, it is difficult for the citizenry to know whether legisla- 
tors exercise that authority to further the citizenry's collective interests. 
Ideally, of course, legislators would protect their principals' interests in 
the very same way that the principals themselves would. But citizens can- 
not follow their legislators around to make sure they do so, and thus 
principal-agent "slack" allows legislators to "shirk"-to sacrifice their con- 
stituencies' collective interests for their own private goals and interests. 
To generalize the point: Because agents have incentives to shirk wher- 
ever their own interests diverge from the interests of those they represent, 
and because agents are seldom perfectly loyal to their principals, princi- 
pal-agent relationships are not cost free. Instead, they suffer from more 
or less slack-more or less room for agents to pursue their own interests 
to the detriment of their principals' common interests. 

Naturally, delegator-principals can guard against slack by monitoring 
their delegatee-agents. Citizens can develop techniques for monitoring 
their legislators to try to minimize principal-agent slack and thereby help 
ensure that regulation really reflects the citizenry's values and prefer- 
ences. One way they can do so is by forming "watchdog" interest groups 
that monitor legislators and administrators. Monitoring is costly, how- 
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ever, and principals will make monitoring investments only up to the 
point where the marginal costs of doing so equal the marginal benefits. 
Moreover, because monitoring legislators is itself a public good, the prob- 
lem of collective action plagues any attempt to organize for the purpose 
of monitoring legislators. Besides, the monitors will require monitoring 
themselves to ensure that interest-group leaders (typically political entre- 
preneurs) remain faithful to their agents. 

This monitoring problem does not only plague citizens. As noted, 
legislators are not only agents of the citizenry, but are also themselves 
principals in a principal-agent relationship between legislators and ad- 
ministrators to whom legislators delegate significant lawmaking power. 
And of course, administrators' interests are not always aligned with legis- 
lators'. Where they diverge, administrators will have incentives to pursue 
their own interests. Here too, legislators can and will make efforts to 
monitor their agents. But, again, monitoring is a costly group good, for 
legislators no less than for anybody else. Some amount of slack is thus 
inevitable on the legislator-administrator level as well.63 And so on down 
the line. 

Thus can the regulatory regime be well understood as an institution 
that simultaneously responds to, and is plagued by, the costs associated 
with collective action and with the inevitable principal-agent slack created 
by delegation of regulatory authority. From this perspective, the ideal 
regime would minimize the sum of the costs of collective inaction, on the 
one hand, and the costs of delegation, on the other. Where collective 
inaction would be more costly than delegation, regulatory power should 
be delegated, notwithstanding that the delegatees, whether legislators or 
administrators, will not always exercise that power unselfishly. Where, on 
the other hand, delegation would generate more ills than it would avoid, 
lawmaking power should not be delegated-or in other words, the mar- 
ket failures commonly said to justify administrative regulation should be 
tolerated (or else responded to through some other institution, such as 
the common law). Viewing regulation in this way, any serious theory 
must somehow consider that collective goods, including monitoring, will 

63. See, e.g., Kathleen Bawn, Political Control Versus Expertise: Congressional 
Choices About Administrative Procedures, 89 Am. Pol. Sci. Rev. 62, 62 (1995) ("Congress 
employs a variety of strategies to mitigate the principal-agent problem between itself and 
the bureaucracy, but the fact remains that the problem is created by the congressional 
decision to delegate."). 

One particular response to principal-agent slack is to subject those to whom power is 
delegated to decentralized checks-in short, to take out some of the slack. Unfortunately, 
however, the collective action problem emerges anew as those to whom power is delegated 
become subject to increasingly decentralized monitors. In this light, representative 
democracy itself can be understood as the attempt to strike a successful balance between 
the costs of collective inaction, on the one hand, and principal-agent slack, on the other. 
The centrality of these twin problems is reflected in the large and growing body of work by 
economists and political scientists who employ the principal-agent model to examine and 
evaluate political institutions from a public-choice perspective. 
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in the absence of some catalyst tend to be underproduced. Similarly, 
such a theory must also include some account of the possibility of collec- 
tive action, the principal-agent relationships created given that possibility, 
and the consequences of principal-agent slack borne of delegations of 
regulatory power. 

In fact, competing theories of regulation can be usefully scrutinized 
along just these lines. Sensitivity to the collective action problem, to cata- 
lysts which make possible some amount of collective behavior by nonpriv- 
ileged groups, and finally to the consequences of delegation generates 
several crucial questions for any such theory: To what extent does polit- 
ical entrepreneurship provide the catalyst necessary to overcome collec- 
tive action problems? How can legislators to whom lawmaking authority 
is delegated be monitored to ensure they send the right messages to ad- 
ministrators respecting regulatory outcomes? How can administrators to 
whom lawmaking authority is delegated be monitored so as to ensure that 
regulatory outcomes reflect the citizenry's values and preferences? To 
what extent do political interest groups serve such monitoring purposes? 
How are they formed? How can interest group members monitor their 
own leaders? Given the obstacles to collective action, is organization eas- 
ier for some groups than for others, and if so what are the regulatory 
consequences of that fact? Do legislators respond more to some interest 
groups than to others? Do administrators? What kind of multiplying ef- 
fect on the collective endeavors of political interest groups does regula- 
tory politics have, and with what implications? As Part II later shows, the 
theories examined here differ mainly according to the roles that collec- 
tive action, delegation, and the consequences of principal-agent relation- 
ships play within each theory. First, however, Section B argues that the 
administrative process can and should be explicitly integrated into the 
theoretical framework just developed. 

B. The Potential Relevance of The Administrative Process 

Students of regulation typically focus, usually implicitly, on the role 
of the legislator in regulatory decisionmaking. They assume, in other 
words, that it is possible to explain and predict regulatory outcomes with- 
out close attention to the particular processes by which those outcomes 
are generated.64 Instead, final regulatory decisions-"outcomes"-are 

64. As Wesley Magat, Alan J. Krupnick, and Winston Harrington explain: 
Most of the literature on regulation addresses what Fiorina labels "regulatory 
origin," as opposed to the "regulatory process." Theories of regulatory origin 
attempt to explain why agencies make specific decisions such as to regulate (or 
deregulate) some industries or economic activities but not others or to 

promulgate and enforce specific regulations that harm some groups while 

benefitting others. .... In contrast, theories of the regulatory process seek to 
explain how regulatory agencies make decisions, in other words, what factors 
determine or explain their decisions. 

Wesley A. Magat et al., Rules in the Making: A Statistical Analysis of Regulatory Agency 
Behavior 47-48 (1986) (citation omitted); see also Levine & Forrence, supra note 5, at 170 
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widely taken to be a simple function of legislative directives-"inputs." By 
most accounts, legislators' choices-and therefore legislators' incentives 
and the constraints under which legislators behave - are the key to un- 
derstanding what regulation looks like, as illustrated very simply in Figure 
1: 

Figure 1: 

Typical Implicit Model of Regulation 

Legislative Regulatory 
Inputs Outcomes 

Yet, the administrative process necessarily remains implicit in any theory 
of regulation. This is true simply because, in fact, Congress effectuates 
little regulatory policy without relying heavily on administrative agencies 
to do the bulk of the regulatory work.65 Administrative agencies fill in 
the "details" left by statutory gaps-which by all accounts are more than 
details-and thereby determine what regulatory policies ultimately look 
like.66 In short, Congress regulates by delegating to intermediaries whose 
behavior is shaped by the rules and practices governing administrative 

(Many theories of regulation "do not explicitly consider the relationships among actors in 
the governmental process nor the mechanisms by which the acts of regulators are made to 
conform to the desires of organized subgroups."); cf. Mathew D. McCubbins et al., 
Administrative Procedures as Instruments of Political Control, 3J.L. Econ. & Org. 243, 245 
(1987) [hereinafter McCubbins et al., Administrative Procedures] ("Positive political 
theory has virtually ignored administrative procedures in analyzing how political actors ... 
can retain control of policymaking when dealing with bureaucracies."). There are a few 
partial exceptions to that generalization. See id. (exploring in general terms the 
relationship between administrative procedures and regulatory politics); Mathew D. 
McCubbins, The Legislative Design of Regulatory Structure, 29 Am. J. Pol. Sci. 721 (1985) 
[hereinafter McCubbins, Legislative Design] (same); Mathew D. McCubbins et al., 
Structure and Process, Politics and Policy: Administrative Arrangements and the Political 
Control of Agencies, 75 Va. L. Rev. 431 (1989) [hereinafter McCubbins et al., Structure 
and Process] (same). 

65. As Justice Breyer, for one example among many, observes: "[A] 11 regulation is 
characterized by administration through bureaucracy." Breyer, supra note 2, at 6. 

66. Congress sometimes legislates with considerable specificity, as in the 
environmental and tax areas, but even here agencies exercise enormous gap-filling power. 
See, e.g., Kerwin, supra note 4, at 19-20 ("When the [new Clean Air Act] was passed by 
Congress, the Environmental Protection Agency estimated that its implementation would 
require between 300 and 400 rules."). 
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decisionmaking. The administrative process is the proverbial black box 
that mysteriously translates legislative inputs into regulatory outcomes: 

Figure 2: 

Incorporating the Administrative Process 

Legislative X Administrative \ Regulatory 
Inputs / Process / 

While the legal rules governing agency decisionmaking and the pro- 
fessional culture in which agency personnel operate all may, in the name 
of parsimony, be assumed away, that assumption must be scrutinized to 
determine what it buys and what it sacrifices. After all, one could, also in 
the name of parsimony, develop a theory of regulation that elided legisla- 
tors' incentives and focused instead only upon administrative-process 
rules. Though perhaps counterintuitive, it is perfectly possible that the 
legal rules governing agency decisionmaking shape the content of agen- 
cies' final decisions as much as do the directives agencies receive from 
Congress.67 Because the structure of institutions through which deci- 

67. See, e.g., John Ferejohn & Charles Shipan, Congressional Influence on 
Bureaucracy, 6J.L. Econ. & Org. 1, 3 (special issue 1990). 

[W]e see agency policy-making as the ordinary or routine decision-making 
practice throughout modern government. Relatively few governmental decisions 
are directly mandated by legislative acts. For the most part, statutes serve as 
constraints on what bureaucrats can do rather than as detailed directives.... [I]t 
seems likely that a model of administrative action that puts agency actions at the 
front is more relevant for explaining government action most of the time. 

Id. 
An illustration might further clarify this last point. As Terry Moe persuasively argues, 

one learns a great deal more about what the Consumer Product Safety Commission 
(CPSC) actually does by looking at its decisionmaking apparatus than by looking at its 
mission, which is to protect consumers from dangerous products. See Moe, supra note 18, 
at 289-97. Simply put, the procedural rules through which the agency is to carry out its 
mission are not sufficient for the task. For example, at the time of the CPSC's creation, 
rulemaking for the purpose of developing a product-safety standard was to be initiated not 

by the agency itself, but rather by petition from any interested private individual or group. 
See id. at 292. For another example, in the course of developing a new rule, the agency is 
now required to invite proposals for voluntary standards which, if shown to be acceptable, 
require an end to the rulemaking. See id. at 296. Consequently, the CPSC regulates very 
little, and is often mentioned as an example of one of the more unsuccessful federal 

agencies. See, e.g., W. Kip Viscusi, Regulating Consumer Product Safety (1984). Moe 



COLUMBIA LAW REVIEW 

sionmakers act affect the shape that decisions take,68 focusing only on 
decisionmakers' incentives, motives, and goals without consideration of 
how those incentives, motives, and goals are channeled, reinforced, and 
altered by the relevant legal and political decisionmaking environment 
may very well yield incomplete understandings of the decisions political 
actors make. Given that legislators do not themselves directly regulate, 
students of regulation who draw conclusions about regulatory outcomes 
based on legislator motivation are likely to miss an important part of the 
story. 

To be sure, the administrative process is not the only thing elided 
from many theories of regulation. For one thing, treating Congress as a 
single actor abstracts from the distinct influences the two houses of 
Congress have on regulatory outputs. Add to that the consequences of 
legislative committee structure and house rules of procedure. That still 
leaves out the preferences of legislators' constituents and the relationship 
between those preferences and legislators' behavior, and, in turn, the real 
inputs of the regulatory process, the determinants of constituent prefer- 
ences. Finally, "the administrative process" itself can be disaggregated. 
Its own dimensions include not only the legal rules according to which 
administrative decisions are made-administrative law-but also the in- 
formal norms that inform regulatory decisions-administrative behav- 
ior-and the effects of agency oversight by Congress, the President, and 
the courts, the latter set of which provides a feedback loop, as well as the 
consequences of agencies' organizational structure and culture, all of 
which have consequences for the substance of regulatory outcomes. A 
comprehensive theory of regulation would thus entail several elemental 
theories, each incorporating only a part of the chain of causation leading 
up to particular regulatory decisions: 

argues that the political coalition behind the CPSC's formation understood full well what 
the agency would and would not be able to accomplish; its impotence was not an 
unintended consequence. See Moe, supra note 18, at 291-97. The point, in any event, is 
that its impotence is rooted in its decisionmaking apparatus. 

68. See generally James G. March & Johan P. Olsen, Rediscovering Institutions: The 
Organizational Basis of Politics (1989); James G. March & Johan P. Olsen, The New 
Institutionalism: Organizational Factors in Political Life, 78 Am. Pol. Sci. Rev. 734 (1984); 
Terry M. Moe, Political Institutions: The Neglected Side of the Story, 6J.L. Econ. & Org. 
213 (special issue 1990). 
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Figure 3: 

A Still More Developed Model of Regulation 

+ Constituents'' Goals 
Demands > Legislators' Goals 

Legislators' Goals 
+ Legislative Organization * Legislative Directives 
+ Legislative Procedure J 

Legislative Directives A 
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+ Administrative Procedure ) 

Initial Regulatory Outcomes 
+ Executive Oversight "Final" Regulatory 
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As Figure 3 indicates, such a theory would attempt to explain how 
constituent demands (theories of interest formation) influence legislator 
behavior (theories of legislative behavior) which, subject to legislative or- 

ganization (theories of legislative structure) and the rules governing legis- 
lative procedures (theories of legislative process), influence administrator 
behavior (theories of public administration) which, subject to bureau- 
cratic organization (theories of bureaucratic organization) and the rules 

governing administrative decisionmaking (theories of administrative 
law), influence initial regulatory outputs, which are subject to oversight 
by each of the three branches (theories of administrative law). 

The danger of omitting any important determinant of regulatory 
outcomes can be expressed with the following example. Suppose that 

agency personnel are typically public-spirited; whatever their quirks and 

imperfections, they intend by and large to develop regulations that serve 
broad, general interests-their own conception(s) of "the public good." 
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Suppose further that legislators typically are not public-spirited-they 
aim to further the narrow interests of their powerful electoral supporters, 
even where those interests conflict with broad interests. Finally, assume 
that legislators cannot effectively monitor agencies to whom they have 
delegated substantial regulatory power and, as a result, that legislators' 
preferences are not reflected very well in regulatory policies. Under 
these plausible assumptions, any theory of regulation that elided adminis- 
trative process on the assumption that regulatory outcomes can be well 
explained as a function of legislators' narrow-interested preferences 
would account for regulatory outputs very poorly. It just could be that 
the goals of agency personnel are crucial determinants of regulatory poli- 
cies. Are they, or are they not? If so, what are those goals? Such ques- 
tions can be assumed away, but not without possible compromise of the 
power of any theory that does so. 

Consider another example, which highlights agencies' decisionmak- 
ing processes. Suppose again that legislators generally seek to further the 
narrow interests of their powerful supporters, but now that they can mon- 
itor agency personnel effectively to ensure that agencies, no matter what 
the individual goals of agency personnel may be, do largely what legisla- 
tors want them to do. Suppose also, however, that agencies' decisionmak- 
ing processes provide a broad range of interested parties meaningful op- 
portunities to examine regulatory proposals, and that parties with 
objections to proposed regulatory decisions can publicize those objec- 
tions-to the press, the public, legislators' political adversaries, and 
others-making it very difficult for agencies to cater to the narrow inter- 
ests of powerful groups without detection and creating a source of poten- 
tial embarrassment to legislators who direct agencies to do so. Under 
these different but equally plausible assumptions, any theory that incor- 
porated both legislators' and administrators' motivations but elided agen- 
cies' decisionmaking processes would miss the mark. It just could be that 
those decisionmaking processes are crucial determinants of regulatory 
outcomes. Do agencies' decisionmaking processes in fact afford parties 
representing a broad range of interests access to regulatory proposals, or 
do they not? If they do, to what extent? With what consequence? Wher- 
ever agencies' decisionmaking processes affect regulatory outcomes, any 
theory of regulation that abstracts from those processes is vulnerable. 

This is not to argue, however, that students of regulation should fo- 
cus on all of the influences on regulatory outcomes simultaneously. As 
Figure 3 suggests, any theory of regulation that incorporated every di- 
mension of the entire regulatory process would be unwieldy, to say the 
least. Indeed, each of these several determinants of regulatory outcomes 
is the subject of one or more voluminous literatures, in some cases, of 
their own academic journals. As a result, those models that do incorpo- 
rate more than one aspect of the regulatory process must, for strong prac- 
tical reasons, oversimplify. Moreover, while omissions run the risk of 
missing the most important determinants of regulatory outcomes, the 
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payoff of incorporating certain aspects of the regulatory process might be 
modest. It is entirely possible that regulatory outputs are largely explica- 
ble with reference only to a particular aspect of the regulatory regime, 
such as legislator motivations, as if it were determinative. Maybe adminis- 
trative decisionmaking institutions matter, but not very much. 

Presumably, it is with just this observation in mind that many stu- 
dents of regulation have focused on legislative directives, highlighting 
legislators' electoral incentives, while only a few have explored the effects 
of legislative process and committee structure,69 the consequences of bu- 
reaucratic structure,70 and the relevance of public administration.71 The 
administrative process itself, on the other hand, has yet to be carefully 
considered in this specific context, notwithstanding that administrative 
procedure is the vehicle through which ground-level regulatory decisions 
are made. Part III below will begin to remedy this shortcoming-if it is 
indeed a shortcoming at all: Once again, if some theory that abstracts 
from the administrative process is nevertheless analytically and empiri- 
cally strong, parsimony dictates against incorporating the administrative 
process into the theory. Part II takes up that very question. 

II. LEADING THEORIES OF ADMINISTRATIVE REGULATION AND THEIR 
LIMITATIONS 

The theories of regulation under consideration here are all in 
one way or another outgrowths of the traditional pluralist theory 
of politics that flowered in the 1950s and early 1960s, and can be 
fully understood only with reference thereto.72 In a nutshell, plural- 

69. See Krehbiel, supra note 11. 
70. See, e.g., Terry M. Moe, The New Economics of Organization, 28 Am. J. Pol. Sci. 

739 (1984); Moe, supra note 18. 
71. See, e.g., Herbert A. Simon, Administrative Behavior: A Study of Decision-Making 

Processes in Administrative Organization (3d ed. 1976). 
72. See Jeffrey M. Berry, The Interest Group Society 9 (2d ed. 1989) ("The pluralist 

influence in political science reached its zenith . . . when Robert Dahl published Who 
Governs? . . ."); Daniel A. Farber & Philip P. Frickey, Law & Public Choice: A Critical 
Introduction 17 (1991) ("By the early 1950s, a pluralistic interpretation of politics had 

emerged, in which legislative outcomes were said simply to mirror the equilibrium of 

competing group pressures .... ") (citing Earl Latham, The Group Basis of Politics: A 

Study in Basing-Point Legislation (1952)); Theodore J. Lowi, The End of Liberalism: The 
Second Republic of the United States (2d ed. 1979) (providing history and critique of 

pluralism); Kay Lehman Schlozman & John T. Tierney, Organized Interests and American 

Democracy ix-xii (1986) (outlining history of pluralism); Graham K. Wilson, Interest 

Groups in the United States vii (1981) [hereinafter G. Wilson] (explaining that the 1950s 
was a period during which "the study of interest groups seemed likely to be one of the 
main branches of political science"). For an overview of the history of the group-oriented 
study of politics, see, e.g., Ronald J. Hrebenar & Ruth K. Scott, Interest Group Politics in 
America 15-17 (2d ed. 1990). For a very helpful history of group theory that makes useful 
distinctions among the pluralists, seeJ. David Greenstone, Group Theories, in 2 Handbook 
of Political Science: Micropolitical Theory 243-318 (Fred I. Greenstein & Nelson W. 

Polsby eds., 1975). 
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ism73 held that private parties are the key to understanding what public 
decisionmakers do: Private parties form organized interest groups in or- 
der to press their interests before office-holders and other government 
officials. Such groups' interests are themselves private. According to the 
pluralist account, interest groups do not seek to promote public or gen- 
eral interests, nor do they understand their own interests to be more than 
coincidentally harmonious with such interests. Instead, groups strug- 
gle-with other, competing groups organized to pursue different inter- 
ests-for policy outcomes that benefit them most. Responding to pres- 
sures exerted in that conflict, and in need of the political resources that 
interest groups possess, public decisionmakers broker compromises and 
trade-offs among competing groups. Legislative and administrative deci- 
sions thus reflect the balance of interest-group competition. 

Pluralism's adherents believed that this model of interest-group com- 
petition provided not only an accurate approximation of how the polit- 
ical system worked, but an attractive normative theory of politics as well. 
Policy outcomes that advantaged no specific interests in particular, but 
rather reflected an equilibrium among all interests, were considered de- 
sirable.74 That the political system satisfied no group entirely, in other 
words, was its virtue; the public interest was best served by a political sys- 

73. Pluralism's main contributors included Robert Dahl, who provided empirical 
support for pluralism's descriptive claims, see Robert A. Dahl, Democracy in the United 
States: Promise and Performance (3d. ed. 1976); Robert A. Dahl, A Preface to Democratic 
Theory (1956); Robert A. Dahl, Who Governs?: Democracy and Power in an American 
City (1961), Earl Latham, who argued that legislative outcomes reflect the equilibrium of 
group competition, see Latham, supra note 72, and David Truman, who in his allusively 
entitled book, see David B. Truman, The Governmental Process: Political Interests and 
Public Opinion (1951), revived and developed Arthur Bentley's earlier work concerning 
the centrality of groups to politics, see Arthur F. Bentley, The Process of Government: A 
Study of Social Pressures 258-59 (1908) ("The phenomena of government are from start 
to finish phenomena of [pressure]. . . . Pressure, as we shall use it, is always a group 
phenomenon. It indicates the push and resistance between groups. The balance of the 
group pressures is the existing state of society."). In fact, Olson calls Bentley "the founder 
of the 'group theory' of modern political science." Olson, supra note 19, at 8. For other 
contributions, see John R. Commons, The Economics of Collective Action (1950); A.D. 
Lindsay, The Modern Democratic State (1943). 

74. See, e.g., Berry, supra note 72, at 3-4 ("Pluralist scholars argued that the many 
(that is, plural) interests in society found representation in the policy-making process 
through lobbying by organizations."); James M. Buchanan & Gordon Tullock, The 
Calculus of Consent 288 (1962) ("Many modern students of pressure-group phenomena 
seem to rely on [its] 'equilibrium' and expect it to produce, if not 'optimal,' at least 
'satisfactory' results."); Arthur Maass, Congress and the Common Goods 3 (1983). 

Practitioners of interest group theory believe that ['the aggregation and 
reconciliation of . . . particular interests'] describes realistically how our 
institutions function. They also believe that it satisfies the requirements of 
government in a democratic constitutional state, such as the United States. This 
is so, they say, because ours is a pluralist society, with a large number of groups 
promoting many interests, and citizens are free to associate with any number of 
these. 

Id. Olson, supra note 19, at 111. 
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tem in which many participants competed on roughly equal terms, each 
enjoying only partial success.75 And the absence of one group or interest 
that enjoyed a monopoly on political influence comported with demo- 
cratic ideals. 

Although pluralism provided a broad model of politics, not confined 
to regulatory decisions alone, much subsequent scholarship on regula- 
tion takes pluralism as its point of departure, whether as springboard or 
foil. The public choice theory of regulation, for instance, constitutes an 
express rejection of pluralism. Indeed, some public choice theorists con- 
sider their main project to be exposing the naivete of pluralist political 
scientists and economists. Other theories, in turn, resist the public 
choice theory's message. The neopluralist theory, for example, carries on 
the basic pluralist vision, though in different robes, while both the public 

Many well-known scholars, especially in the United States, enthusiastically 
endorse or contentedly accept the results of pressure-group activity .... The 
scholars who praise the pressure groups differ considerably among themselves. 
Still there is perhaps a common element in the views of most of them; they tend 
to write approvingly of the functions that the pressure groups fulfill and of the 
beneficial effects of their activities. Many of them contend that the pressure 
groups generally counterbalance one another, thus ensuring that there will not 
be a result unduly favorable to one of them and unjustly harmful to the rest of the 
society. 

Id. at 126. 
It can scarcely be emphasized too strongly that the analytical pluralists see the 
results of pressure-group activity as benign, not from any assumption that 
individuals always deal altruistically with one another, but rather because they 
think that the different groups will tend to keep each other in check because of 
the balance of power among them. 

Id. Schlozman & Tierney, supra note 72, at x ("Champions of group politics made a 
variety of arguments in its defense, contending that it enhances the mechanisms of 
representation, guarantee [s] to ordinary citizens an effective voice in the halls of 
government . . . and promotes political outcomes that approximate the public interest." 
(citation omitted)); cf. Farber & Frickey, supra note 72, at 21 ("Until about twenty years 
ago, [prior to 'the economic theory of legislation,'] economists somewhat naively assumed 
that politicians were solely interested in furthering the public interest."). 

75. See, e.g., Truman, supra note 73, at 506-16. The extent to which the early 
pluralists really believed that group pressures typically produced benign results should not 
be overstated, however. The pluralist elements of Dahl's work constitute a response to C. 
Wright Mills, The Power Elite (1956). Needless to say, there is room to reject power-elite 
theories on the grounds that policy outcomes reflect not deals struck among a few 

cooperating elites, but rather competition among a plurality of competing interest groups, 
while simultaneously rejecting the proposition that interest groups equally represent all 
interests, let alone that they represent all interests equally. Nevertheless, as the sources 
cited above reveal, pluralism has been interpreted as, in part, a normative theory of 
politics. Thus Berry writes of Dahl's pluralist work: 

[H]e not only seemed to be saying this is the way things are, but this is the way 
things should be. Policy making through group interaction is a positive virtue, 
not a threat to democracy. Placing interest groups at the center of policy making 
revived democratic theory by offering an explicit defense of the American 
political process. 

Berry, supra note 72, at 10 (citation omitted). 
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interest and the civic republican theories also resist the public choice the- 

ory's anti-pluralist conclusions, though in part by offering accounts of 

regulatory decisionmaking that challenge neopluralist theory's (and plu- 
ralism's) focus on privately interested behavior. The following sections 
explain. 

A. The Public Choice Theory 

1. The Basic Theory. - The public choice theory of regulation analo- 

gizes regulatory decisionmaking to market decisionmaking.76 Specifi- 
cally, it treats legislative, regulatory, and electoral institutions as an econ- 

omy in which the relevant actors-including ordinary citizens, legislators, 
agencies, and organized interest groups most affected by regulatory poli- 
cies-exchange regulatory "goods," which are "demanded" and "sup- 
plied" according to the same basic principles governing the demand and 

supply of ordinary economic goods.77 Such regulatory goods include, for 

76. As Posner notes: "The economic theory [of regulation] insists that regulation be 

explained as the outcome of the forces of demand and supply." Posner, supra note 10, at 
344. See also Dennis C. Mueller, Public Choice II, at 2 (1989) ("The basic behavioral 

postulate of public choice, as for economics, is that [political] man is an egoistic, rational, 

utility maximizer."); Levine & Forrence, supra note 5, at 169 ("[Public choice] analysts 
postulate that people should be expected to act no less rationally or self-interestedly as 

politicians or bureaucrats than they do in the course of their private exchanges in 

markets."); Sam Peltzman, Toward a More General Theory of Regulation, 19J.L. & Econ. 
211, 212 (1976) ("[S]tigler sees the task of a positive economics of regulation as specifying 
the arguments underlying the supply and demand for regulation."); George J. Stigler, 
Supplementary Note on Economic Theories of Regulation, in The Citizen and the State: 

Essays on Regulation 137, 138 (1975) ("I wish to argue that our traditional economic logic 
is also more appropriate to the political arena." (citation omitted)). 

77. Stigler's is the seminal work, see George J. Stigler, The Theory of Economic 

Regulation, 2 Bell J. Econ. & Mgmt. Sci. 3 (1971) [hereinafter Stigler, The Theory of 
Economic Regulation]; George J. Stigler, Free Riders and Collective Action: An Appendix 
to Theories of Economic Regulation, 5 BellJ. Econ. & Mgmt. Sci. 359 (1974) [hereinafter 
Stigler, Free Riders]; Stigler, supra note 76, with important contributions (as well as 
criticisms) by Richard Posner, see Richard A. Posner, The Social Costs of Monopoly and 

Regulation, 83 J. Pol. Econ. 807 (1975) [hereinafter Posner, Monopoly and Regulation]; 
Richard A. Posner, Taxation by Regulation, 2 Bell J. Econ. & Mgmt. Sci. 22 (1971) 
[hereinafter Posner, Taxation by Regulation]; Richard A. Posner, Theories of Regulation, 
5 BellJ. Econ. & Mgmt. Sci. 595 (1974) [hereinafter Posner, Theories of Regulation], and 
a formal generalization, and qualification, by Peltzman, see Peltzman, supra note 78. The 
foundational work was laid earlier, however, largely by Olson, James Buchanan, and 

Anthony Downs. See, e.g., Levine & Forrence, supra note 5, at 169 (explaining that Stigler, 
Posner, Peltzman, and Becker applied Olson's and Down's foundation to regulatory 
behavior, much as David Mayhew did for legislative behavior); Posner, supra note 10, at 
343 n.18 (noting that the economic theory of regulation, and Stigler specifically, builds on 
the foundational works of Buchanan & Tullock, Downs, and Olson). See generally 
Buchanan & Tullock, supra note 74; Gordon Tullock, The Politics of Bureaucracy (1965); 
Anthony Downs, An Economic Theory of Democracy (1957); William A. Niskanen, Jr., 
Bureaucracy and Representative Government (1971). Indeed, much of public choice 
theory is based squarely on Olson's theory of collective action. See, e.g., Farber & Frickey, 
supra note 72, at 23 ("The economic theory of interest groups can be traced to Mancur 
Olson's theory of collecti[ve] action."); Jack Hirshleifer, Comment, 19 J.L. & Econ. 241, 
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example, direct cash subsidies, controls over entry into a market, such as 
tariffs, controls over the substitutes and complements of economic goods, 
and price controls.78 These regulatory goods are demanded by those 
who stand to gain from them. A producer of a given good, for example, 
would enjoy great economic benefit from regulations that made substi- 
tute goods more expensive and complement goods cheaper.79 As the 
sole supplier of regulation, only the state can supply demanded regula- 
tory goods,80 which legislators, organized and disciplined by political par- 
ties, are willing to do in exchange for the political support they need to 
stay in office. Regulatory trades take place, then, because they further 
the (private) economic interests of those on the demand side and the 
(private) political interests of those on the supply side. The resources 
necessary to meet suppliers' political needs constitute the "price" of regu- 
latory goods. 

Naturally, the outcome of these forces of supply and demand is a 
function of the constraints under which the participants in the regulatory 
marketplace operate. These constraints are determined, according to the 
public choice theory, by the general rules through which democratic 
political decisions are made. And therein lies the trouble, for democratic 
decisionmaking results in regulatory policies that benefit narrow interests 
at the expense of broad interests, for reasons now familiar. 

Simply stated, the regulatory interests of the individual voter (or the 
consumer) are dominated by the regulatory interests of organized sub- 
groups of the citizenry because the latter have incentives to influence reg- 
ulatory decisionmaking which the former lacks. The individual voter 
lacks such incentives given the benefit-cost trade-off of pursuing her regu- 
latory interests: The benefits are low; the costs relatively high. In Stigler's 
words: 

What is the consumer's recourse if he is being exploited by a 
federal marketing order which either neglects his interest or, as 
is the case at present in the United States, positively arms and 
protects a cartel in exploiting this consumer? His sole defense is 
to organize a political campaign to change or eliminate that 

241 n.2 (1976) (noting that Olson's The Logic of Collective Action is "closely related to 
Peltzman's topic"); Terry M. Moe, Toward a Broader View of Interest Groups, 43 J. Pol. 
531, 531, 533-35 (1981) (taking "the Olson perspective" as the foundation of the main 
alternative to the pluralist theory of interest groups). For a precursor of contemporary 
public choice theory, see Marver H. Bernstein, Regulating Business by Independent 
Commission (1955). 

78. See Stigler, The Theory of Economic Regulation, supra note 77, at 4-6. 
79. See id. at 6 ("Crudely put, the butter producers wish to suppress margarine and 

encourage the production of bread."). For an illuminating treatment of Stigler's 
particular example here, see Geoffrey P. Miller, Public Choice at the Dawn of the Special 
Interest State: The Story of Butter and Margarine, 77 Cal. L. Rev. 83 (1989). 

80. See Stigler, The Theory of Economic Regulation, supra note 77, at 4. ("The state 
has one basic resource which in pure principle is not shared with even the mightiest of its 
citizens: the power to coerce."); Posner, supra note 10, at 346 n.27 ("The government has 
a monopoly on the sale of regulation . . . ."). 
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marketing scheme. For the individual consumer this is a bleak 
prospect. The costs-in time, effort, and money-to change 
legislation are large; the reward to any one consumer from join- 
ing a consumer lobby is negligible.81 

As this example suggests, collective action barriers constitute the individ- 
ual voter's main obstacle to organizing to further her regulatory interests; 
the individual consumer's "rewards" from her own contribution would be 
"negligible." Making a financial contribution to a campaign organized to 
change a marketing scheme, much less organizing such a campaign, 
would not be worth the costs. According to Stigler: "If a family were to 
devote such a sum as [$10 to $20 per year] to stirring up opposition to 
the marketing order ... it would be a wretched option: the family would 
receive negligible benefits from its own activity."82 The benefits to all 
consumers of a single family's contribution would be small; the benefits 
to that family would be infinitesimal. Thus, for reasons deeply rooted in 
the logic of collective action, most citizens lack any real incentive to try to 
influence regulatory outcomes.83 

Thus, while the public choice theory analogizes regulatory behavior 
to market behavior, it also holds that the analogy ultimately breaks down. 
From the vantage point of ordinary citizens, the crucial differences be- 
tween regulatory decisions and market decisions are threefold. First, reg- 
ulatory decisions are "all-or-nothing" propositions: Whereas in the eco- 
nomic marketplace citizens can decide to patronize airlines or rail lines, 

81. George J. Stigler, Can Regulatory Agencies Protect the Consumer, in The Citizen 
and the State: Essays on Regulation 178, 186-87 (1975). Similarly, Ralph Winter writes: 

Much has been made of the consumer's inability to affect his market destinies 
and his lack of product information. Yet surely these criticisms are even more 
cogent where government is involved. A product which does not satisfy 
consumers is far more likely to disappear than a government ruling. When the 
I.C.C. prohibits new truckers from entering the market, consumers rarely know of 
the ruling-much less why it was made-and, of course, can do nothing to 
change it. 

Ralph K. Winter, Jr., Economic Regulation vs. Competition: Ralph Nader and Creeping 
Capitalism, 82 Yale L.J. 890, 894 (1973). 

82. Stigler, supra note 81, at 186-87. 
83. See, e.g., Peltzman, supra note 76, at 212-13 (explaining that according to 

Stigler's model, small groups dominate regulatory decisionmaking because the costs of 
trying to influence regulatory decisionmaking are prohibitive for members of large groups 
with diffuse interests); Richard A. Posner, The Federal Trade Commission, 37 U. Chi. L. 
Rev. 47, 83 (1969) ("[I]n bidding for the favor of members of Congress, consumers are at a 
disadvantage in comparison with trade associations, labor unions, and other more familiar 
pressure groups."); Stigler, supra note 81, at 187. 

[The consumer] is the victim without recourse of our political system which is 
inaccessible to groups that may be large but whose members as individuals have 
only small stakes in a controversy. Consumers form too large, diffuse, and 
heterogeneous a group to organize effectively for the presentation of demands to 
their representatives. It is hardly surprising that so much of our economic 
legislation is protectionist in character. 

Id. (citing Olson, supra note 19). 
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or neither, as their individual needs require,84 a regulatory decision 
about whether to provide favorable regulation to either affects all citi- 
zens, whether they fly, ride the rails, or neither.85 The scope of regula- 
tory decisions extends across virtually all citizens, who are affected by 
those decisions at least on the financing side. And once the state makes a 
decision about which package of regulatory goods to supply, individual 
voters have no opportunity to "exit" the regulatory market. Second, regu- 
latory decisions are more permanent than marketplace decisions. 
Whereas a citizen could elect to fly one week, and then ride a train the 
next, the collective decision to provide a federal subsidy to the airlines or 
to the railroads will not be frequently reexamined once made. Finally, 
regulatory decisions are collective decisions, and, as such, must be made 
simultaneously. Where some decision depends on whether its supporters 
outnumber its detractors, those supporters and detractors must, at some 
discrete point and time, be counted. 

Because regulatory decisions are, relative to market decisions, infre- 
quent, simultaneous, and global, regulatory outcomes are undisciplined: 
Individual citizens have little or no occasion for registering their regula- 
tory interests, including their interests against regulatory policies that 
bring them no benefits. As Stigler explains: 

The condition of simultaneity imposes a major burden upon the 
political decision process. It makes voting on specific issues pro- 
hibitively expensive: it is a significant cost even to engage in the 
transaction of buying a plane ticket when I wish to travel; it 
would be stupendously expensive to me to engage in the physi- 
cally similar transaction of voting . .. whenever a number of my 
fellow citizens desired to register their views on railroads versus 
airplanes. To cope with the condition of simultaneity, the voters 
must employ representatives with wide discretion and must es- 
chew direct expressions of marginal changes in preferences.86 

84. In Stigler's words: 
A consumer chooses between rail and air travel, for example, by voting with his 
pocketbook: he patronizes on a given day that mode of transportation he prefers. 
A similar form of economic voting occurs with decisions on where to work or 
where to invest one's capital. The market accumulates these economic votes, 
predicts their future course, and invests accordingly. 

Id. at 10. 
85. By contrast: If the public is asked to make a decision between two transportation 

media comparable to the individual's decision on how to travel-say, whether airlines or 
railroads should receive a federal subsidy-the decision must be abided by everyone, 
travellers and non-travellers, travellers this year and travellers next year. See id. 

86. Id.; see also id. at 11. 
The democratic decision process must involve 'all' the community, not simply 
those who are directly concerned with a decision. In a private market, the non- 
traveler never votes on rail versus plane travel, while the huge shipper casts many 
votes each day. The political decision process cannot exclude the uninterested 
voter .... Hence, the political process does not allow participation in proportion 
to interest and knowledge. 

Id. 
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Direct citizen participation in regulatory decisionmaking is thus both 
rare-taking place only as often as elections for political representa- 
tives-and very crude-citizens vote for political candidates with very lit- 
tle information about those candidates' positions on regulatory issues, 
and must moreover vote for a mixed bundle of such policies at once.87 

Citizens' delegation of regulatory decisionmaking power to repre- 
sentatives with wide discretion thus creates significant principal-agent 
slack,88 with regrettable consequences. Because most citizens are largely 
uninformed about most regulatory decisions, and because they moreover 
lack incentives to become sufficiently informed to reward legislators who 
do not shirk, legislators do not-cannot-protect the broad regulatory 
interests of their constituencies. This is true because organized interest 
groups-industry groups, occupational groups, and trade associations- 
who are informed because they have an especially high demand for regu- 
latory goods do monitor legislators, punishing those who consistently fail 
to provide such goods and rewarding those who provide favorable regula- 
tion.89 Thus interest groups capitalize on the opportunities created by 
principal-agent slack, made worse by most voters' collective action 
problems, in order to buy regulatory goods that advantage them. 

For their part, interest groups pursue regulatory goods, like any 
other goods, up to the point where the marginal costs equal the marginal 
benefits of doing so. And in contrast to the benefits for the individual 
voter, the benefits for groups of pursuing favorable regulatory outcomes 

87. In Stigler's words: 
The voter's expenditure to learn the merits of individual policy proposals and to 
express his preferences . .. are determined by expected costs and returns, just as 
they are in the private marketplace. The costs of comprehensive information are 
higher in the political arena because information must be sought on many issues 
of little or no direct concern to the individual, and accordingly he will know little 
about most matters before the legislature. 

Id. at 11. Thus: "The channels of political decision-making can thus be described as gross 
or filtered or noisy. If everyone has a negligible preference for policy A over B, the 
preference will not be discovered or acted upon." Id. at 12. 

88. See id. at 10 ("[Delegation of regulatory decision-making power] implies that the 
political decision does not predict voter desires and make preparations to fulfill them in 
advance of their realization."). See generally Robert J. Barro, The Control of Politicians: 
An Economic Model, 14 Pub. Choice 19 (1973) (analyzing adverse consequences of 
principal-agent slack between citizens and legislators). 

89. As Stigler puts it: 
If the representative could confidently await reelection whenever he voted against 
an economic policy that injured the society, he would assuredly do so. 
Unfortunately virtue does not always command so high a price. If the 
representative denies ten large industries their special subsidies of money or 
governmental power, they will dedicate themselves to the election of a more 
complaisant successor: the stakes are that important. 

Stigler, The Theory of Economic Regulation, supra note 77, at 11; cf. Posner, supra note 
10, at 347 ("Willingness to pay [for favorable regulation] is also important in the 
democratic . . . political system, since legislators are elected in campaigns in which the 
amount of money expended on behalf of a candidate exerts great influence on the 
outcome."). 
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are often worth the costs. This is true given the concentrated distribution 
of those benefits. In the context of a federal milk marketing order, the 
"farmers, milk companies, and laborers in the industry have much larger 
stakes, and they can and do" undertake the effort necessary to generate 
marketing orders that favor them.90 Given that the benefits of regulatory 
goods are higher for organized groups than for individual voters, the for- 
mer enjoy much more influence-offer higher bids-in regulatory deci- 
sionmaking relative to the latter. 

Not that the price of favorable regulation is cheap. For one thing, 
overcoming what Stigler at one point calls "the procedural safeguards re- 
quired of public processes"91 is not costless. Regulation-seeking groups 
must front the costs of communicating with politicians and participating 
in political decisionmaking, including the costs of consultants, lawyers, 
and lobbyists. Second, groups must also cover the costs of earning the 
support of legislators, which is to say, the costs of providing legislators 
with political benefits-votes and financial resources. This second cost 
implies another: Regulation-seeking groups must also pay the costs of 
"regulatory competition." That is, they must outbid competitor groups, 
which means that they must not only supply legislators with resources that 
translate into political benefits, but with more of such resources than 
competing groups. Thus, no given interest group will enjoy all of the 
regulatory goods it desires; scarcity constrains any group's buying 
power.92 

Even so, the regulatory market works, on the whole, to the advantage 
of organized groups with narrow interests.93 Interest groups with the 
most at stake in a particular regulatory decision, who spend the most to 
buy that decision, typically see their demand for regulation met by legisla- 
tors who acquiesce in order to enjoy continued electoral success and the 

90. Stigler, supra note 81, at 187. 
91. Stigler, The Theory of Economic Regulation, supra note 77, at 7. 
92. See Stigler, supra note 76, at 138 ("[I]t is not correct to say that a producer 

group-even the most powerful group-gets all that it might wish from the political 
process. Indeed this proposition is contradicted so long as any producer group with 
demonstrated access to the political machinery still has a positive marginal utility of 
money."). 

93. See, e.g., Posner, supra note 10, at 344 ("[T]he effect of typical regulatory devices 
(entry control, minimum rates, exemption from the antitrust laws) is the same as that of 
cartelization . . . ."); Stigler, The Theory of Economic Regulation, supra note 77, at 10; id. 
at 3 (identifying "central thesis" to be that "as a rule, regulation is acquired by the industry 
and is designed and operated primarily for its benefit"); id. ("There are regulations whose 
net effects upon the regulated industry are undeniably onerous .... These onerous 
regulations, however, are exceptional and can be explained by the same theory that 
explains beneficial (we may call it 'acquired') regulation."); see also William C. Mitchell & 
Michael C. Munger, Economic Models of Interest Groups: An Introductory Survey, 35 Am. 
J. Pol. Sci. 512, 526 (1991) (essence of Chicago model of regulation is that cartelists resort 
to government control of cartel); Peltzman, supra note 76, at 212-13 (providing similar 
summary of public choice theory). 
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benefits that holding office brings.94 In the process, ordinary citizens 
lose,95 though they rarely feel their loss in any particular case. Nor is the 
end result purely distributional. The regulatory goods that organized 
groups obtain often come at a price not worth their costs; concentrated 
group gains usually "fall short of the [diffuse] damage to the rest of the 
community."96 Thus are regulatory policies typically inefficient. As regu- 
latory goods are sold to groups representing concentrated interests, the 
few gain, and the many lose by more. 

The public choice theory's description of regulation carries with it a 
reform agenda: The view that the fundamental differences between regu- 
latory and market decisionmaking explain the problem with regulation 
strongly suggests that market outcomes are preferable to regulatory out- 
comes. And in fact, public choice theorists often argue for increased reli- 
ance on markets rather than on government regulation. Limiting regula- 
tors' power, and thus their ability to advance the interests of small groups 
at the greater expense of general interests, would enhance social welfare. 
Market outcomes, however imperfect, are better than the regulatory 
products of an intractable regulatory regime.97 

And the regime is indeed intractable, according to public choice the- 
ory, which does not contemplate that the right combination of reforms 
might improve regulatory decisionmaking. In fact, the theory distin- 
guishes itself from prior work on regulation in part through its greater 
realism. Whereas many others who had identified problems with regula- 
tory decisionmaking prescribed various budget- and personnel-oriented 
reforms of the regulatory system, public choice theorists argue that such 
reforms were grounded in naivete.98 The regulatory system advances 

94. See Stigler, The Theory of Economic Regulation, supra note 77, at 11 ("A 
representative cannot win or keep office with the support of the sum of those who are 

opposed to: oil import quotas, farm subsidies, airport subsidies, hospital subsidies, 
unnecessary navy shipyards, an inequitable public house program, and rural electrification 
subsidies."). 

95. See id. at 18 ("[V]ictims of the pervasive use of the state's support of special 
groups [are] helpless to protect themselves."); see also Stigler, supra note 81, at 181 
(describing "main thesis" to be that "regulation weakens the defenses the consumer has in 
the market and often imposes new burdens upon him, without conferring corresponding 
protections"). 

96. Stigler, The Theory of Economic Regulation, supra note 77, at 10. See generally 
Posner, Monopoly and Regulation, supra note 77, at 818-19 (arguing social costs of 
regulation are probably greater than social costs of private monopoly). 

97. See, e.g., Posner, supra note 83, at 88 ("I would urge that more attention be given 
to reliance on market processes, and on the system of judicial rights and remedies that 
provides the framework of transactions in the market, as an alternative to the [Federal] 
Trade Commission." (citations omitted)). Where the unregulated market simply cannot 
be trusted, reliance upon judicial protection of common-law rights is generally preferable 
to administrative regulation, given that judges, in contrast to regulators, are insulated from 
the pressures of concentrated groups. See id. at 88-89. 

98. Stigler, The Theory of Economic Regulation, supra note 77, at 17 (explaining 
"idealistic view" of regulation which "suggests that the way to get an ICC which is not 
subservient to the carriers is to preach to the commissioners or to the people who appoint 
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concentrated interests not accidentally or incidentally, but rather by its 
very structure and design.99 Thus, for the public choice theory regulatory 
reform means not reform of the regime, but its abandonment. 

2. A Critical Assessment. - The public choice theory constitutes a 
powerful challenge to those who would preserve the regulatory regime, a 
challenge which has enjoyed considerable influence.l10t Although it ac- 
cepts pluralism's emphasis on the centrality of group behavior, as its reli- 
ance on Olson indicates,101 the theory points in a very different policy 
direction.102 And yet, its case against regulation is by no means entirely 
compelling. 

the commissioners"); Posner, supra note 10, at 337-39 (criticizing on several grounds the 
view that the "disappointing performance of the regulatory process is the result not of any 
unsoundness in the basic goals or nature of the process but of particular weaknesses in 
personnel or procedures that can and will be remedied (at low cost) as the society gains 
experience in the mechanics of public administration," and citing, as an example, E. 
Pendleton Herring, Public Administration and the Public Interest (1936)). 

99. Thus Stigler writes: 

So many economists, for example, have denounced the ICC for its pro-railroad 
policies that this has become a cliche of the literature. This criticism seems to me 
exactly as appropriate as a criticism of the Great Atlantic and Pacific Tea 
Company for selling groceries, or as a criticism of a politician for currying 
popular support .... Until the basic logic of political life is developed, reformers 
will be ill-equipped to use the state for their reforms .... 

Stigler, The Theory of Economic Regulation, supra note 77, at 17-18; see Posner, supra 
note 83, at 82-87 (arguing that the administrative process, agencies' structure and 
dependence on Congress, the lack of market discipline, and regulators' career 
considerations all lead inevitably to regulatory failure); see also Stigler, supra note 81, at 
181 ("I shall assume, what I believe to be true, that usually the regulators are honest and 
conscientious .... Our concern is with the logic and basic forces of regulation, and they 
... transcend fluctuations in personnel and events .... "). 

100. See Stephen G. Breyer & Richard B. Stewart, Administrative Law and Regulatory 
Policy 27 (3d ed. 1992); Farber & Frickey, supra note 72, at 15-16 & n.14. 

101. It is worth noting that Olson's book, see supra note 19, is subtitled Public Goods 
and the Theory of Groups. Indeed, some scholars now use the term "interest group theory" to 
refer to the public-choice theory of interest groups, see, e.g., Farber & Frickey, supra note 
72, at 7 ("If interest group theory suggests the possibility that legislation is likely to be 
malign, another branch of public choice theory suggests the equally unpleasant possibility 
that legislation is random and arbitrary."); Einer R. Elhauge, Does Interest Group Theory 
Justify More IntrusiveJudicial Review? 101 Yale L.J. 31, 35 (1991) ("The defining theme of 
the interest group theory of lawmaking is its rejection of the presumption that the 
government endeavors to further the public interest. Rather, under interest group theory, 
all the participants in the political process act to further their self-interest."), much as the 
same term in an earlier era referred to pluralism. 

102. See, e.g., Lawrence S. Rothenberg, Linking Citizens to Government: Interest 
Group Politics at Common Cause 18 (1992) ("[Olson] revolutionized perceptions about 
why citizens join organized groups and spurred the movement away from those developed 
by scholars such as Arthur Bentley (1908), Earl Latham (1952), and David Truman 
(1951)."); Jack M. Beermann, Interest Group Politics and Judicial Behavior: Macey's 
Public Choice, 67 Notre Dame L. Rev. 183, 183-86 (1991) (observing that public-choice 
model of politics seeks to displace the pluralist model); Mitchell & Munger, supra note 93, 
at 515 (Olson's work generated challenges to pluralist treatment of interest groups); Moe, 
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One problem with the public choice theory concerns the enormous 
weight it implicitly attaches to legislators' electoral goals. While its prem- 
ise that legislators supply demanded regulatory goods to groups in ex- 
change for resources that secure their positions in office may be plausible 
on a general level, the difficulty is that the theory seems to contemplate 
that legislators are always very worried about the next election-that fear 
of electoral defeat consistently renders legislators ever willing to meet the 
highest bidder's regulatory demands.103 This vision is problematic. 

First, assuming that legislators are always worried about job security, 
it is not crystal clear just what kind of legislative behavior that worry gen- 
erates. Knowing how a given legislator would respond to uncertainty 
about the next election requires complicated information about factors 
such as the legislator's baseline electoral prospects, her degree of risk 
aversion (what level of error will the legislator tolerate once the expected 
results of the next election is a victory?), the length of her time horizon, 
her ability to answer objections from groups whose regulatory demands 
were not met, and so on.104 Simply knowing that a legislator seeks secur- 
ity of office does not, without more, imply anything specific about how 
that legislator will behave or, more particularly, how that legislator will 
satisfy the regulatory preferences of competing interest groups. 

Second, the premise that legislators trade regulatory goods for elec- 
toral resources, again if taken too far, threatens to assume away other 
goals that a legislator may have. While it seems safe to assume that legisla- 
tors seek to retain their positions in office, it seems implausible to assume 
that job security constitutes legislators' only goal-that legislators seek of- 
fice solely to maintain it. If legislators only voted in accordance with the 
dictates of a (complicated) electoral calculus, one would question why 
they sought office in the first place. Pecuniary advancement could not 
explain it, for legislators are not paid very much, and although the public 
choice theory posits that legislators seek to retain office in part for the 
pecuniary advantages they will have in the future as ex-office holders, 
there are more direct-that is, more rational-routes to financial success. 
Nor could the pursuit of power explain why legislators would always sup- 
ply regulation to the groups who demanded it most, for power implies 
some realm of discretion. No accepted conception of power is consistent 
with legislative behavior that is predetermined and mechanical.105 

supra note 77, at 533 ("Olson strikes at the heart of pluralism in denying its logic of 
[interest group] membership."). 

103. See, e.g., sources cited supra note 89. 
104. See Croley, supra note 57, at 516 (outlining factors relevant to predicting 

legislator response to electoral uncertainty and providing examples). 
105. See, e.g., Harold D. Lasswell & Abraham Kaplan, Power and Society (1950) 

(exploring different conceptions of "power"). Moreover, as Steven Kelman observes, it is 
not perfectly clear that those in pursuit of power are likely to be overrepresented among 
politicians, as compared with careers in finance, journalism, and industry. See Steven 
Kelman, "Public Choice" and Public Spirit, 87 Pub. Int. 80, 91 (1987). For an excellent 
recent treatment of the subtleties surrounding legislator behavior which explores the 
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But once other goals are attributed to legislators-even recognizing 
that those goals, whatever they may be, are contingent upon and to that 
extent subordinate to reelection-knowing how legislators will respond 
to those demanding regulatory goods now requires information about 
those goals and about how they might be balanced against reelection. 
And once a legislator is reasonably certain about winning the next elec- 
tion, she would then presumably focus on other goals. 

This alternative vision of legislative behavior is not fanciful. For one 
thing, legislators' jobs typically are quite secure. As an empirical matter, 
legislative turnover is usually low,106 and a number of legislative districts 
are widely considered "safe."107 In addition, ideology proves to be a bet- 
ter predictor of legislative behavior than the reelection calculus,108 a find- 
ing reinforcing and reinforced by the observation that many legislators 
need not worry so much about the next election.109 

A second general problem with the public choice theory's concep- 
tual apparatus, and its specific focus on legislator motivation in particu- 

extent to which legislators participate in lawmaking at all, see generally Richard L. Hall, 
Participation in Congress (1996). 

106. See generally Gary C. Jacobson, The Effects of Campaign Spending in 

Congressional Elections, 72 Am. Pol. Sci. Rev. 469 (1978); Gary C. Jacobson, The Effects of 

Campaign Spending in House Elections: New Evidence for Old Arguments, 34 Am. J. Pol. 
Sci. 334 (1990). 

107. See, e.g., Morris P. Fiorina, The Case of the Vanishing Marginals: The 

Bureaucracy Did It, in Congress: Structure and Policy 30, 30-31 (Mathew D. McCubbins & 

Terry Sullivan eds., 1987); David R. Mayhew, Congressional Elections: The Case of the 

Vanishing Marginals, 6 Polity 295, 297-304 (1974). The "vanishing marginals" idea has 

spawned considerable debate, but that debate concerns just how many seats are just how 
safe, not whether there are many safe districts. See generally Gary C. Jacobson, The 
Politics of Congressional Elections (3d ed. 1992). 

108. See Keith T. Poole & Howard Rosenthal, Congress: A Political-Economic History 
of Roll Call Voting (1997) (showing predictive power of ideology); Keith T. Poole & 
Howard Rosenthal, A Spatial Model for Legislative Roll Call Analysis, 79 Am.J. Pol. Sci. 357 

(1985) (same). See generally Joseph P. Kalt & Mark A. Zupan, The Apparent Ideological 
Behavior of Legislators: Testing for Principal-Agent Slack in Political Institutions, 33J.L. & 
Econ. 103 (1990). 

109. What is more, this richer image of legislative behavior finds support in the logic 
of the public choice theory itself. After all, the public choice theory repeatedly observes 
that the state is a regulation monopolist. Given that the state has a monopoly on 

regulation, it will behave like a monopolist; economic principles govern political behavior. 

Taking this premise seriously implies that the state will supply groups with the regulations 
they demand, but will charge an excessive price for them. More specifically, legislators will 
demand more political resources than what a "competitive" return would bring. But this 
means in turn that legislators will have extra resources above those minimally necessary to 
secure their positions, resources they can expend pursuing their independent goals, even 

goals that may conflict with the goals of those who demand regulation. Monopolistic 
pricing, in other words, should give legislators room to pursue goals other than reelection. 
With their monopolistic rents, they may seek to advance the interests of political 
underdogs, general interests, or whatever else brings a legislator greatest utility. In this 

light too, then, the public choice theory's postulates generate no crisp expectations about 

legislator behavior. Cf. Peltzman, supra note 76 at 217 ("[A] rational regulator will still tax 
cartel profits to secure his own position."). 
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lar, is the inconsistent reliance on the principal-agent model which that 
focus yields. Anticipating the objection that legislators cannot monitor 
administrators costlessly and that, consequently, administrators might 
pursue their own agenda, the public choice theory responds that adminis- 
trators must heed legislators' wishes at least often enough to ensure their 
own continued survival, for legislators have the power of the purse with 
which to punish errant agencies. 10 But that response effectively assumes 
away the principal-agent problems between legislators and agencies. 
Moreover, if principal-agent problems between legislators and adminis- 
trators are not so serious, much the same could be true of the relation- 
ship between voters and legislators. One might argue, in other words, 
that although legislators might shirk from time to time, they nevertheless 
must satisfy most voters' preferences most of the time or face replace- 
ment, and that thus legislators do not have great occasion for selling reg- 
ulatory goods to special-interest groups. But if that is true, then there is 
little about legislators' regulatory decisionmaking behavior to cause 
alarm. 

A public choice theorist might respond by arguing that it takes very 
little for legislators to appease most voters and that the security of legisla- 
tive tenure, as observed above, suggests that legislators need not be preoc- 
cupied with voter preferences most of the time. The difficulty with such a 
response, however, is that these same kinds of observations capture the 
legislator-agency relationship as well. Empirically, agencies, like legisla- 
tors, tend to stick around a long time, during which their budgets tend to 
grow in spite of legislative preferences to the contrary."' As a general 
matter, it is just not clear that legislators are able to monitor their admin- 
istrative agents very successfully. As Posner rightly points out, legislative 
supervision is costly, and its cost rises sharply with an increase in legisla- 
tive productivity." 12 

Indeed, whether legislators or agencies dominate the partnership be- 
tween the two is a matter of considerable ongoing debate. It could well 
be that slack on the legislator-administrator level makes general-interest 
regulation possible, especially given that almost all administrators are 
fairly well insulated from electoral political pressures. Such insulation 
may give them room to pursue general-interest regulation, subject only to 
legislative supervision that pulls in the opposite direction. As a theoreti- 
cal matter, then, it is unclear whether administrators, as distinct from leg- 
islators, pursue regulatory policies demanded by concentrated interest 

110. See, e.g., Posner, supra note 10, at 338 ("Unlike business firms, government 
agencies must go to their capital markets-the legislative appropriations committees- 
every year. There is competition among agencies for the largest possible slice of the 
appropriations pie, and the agency that has a reputation for economy and hard work 
enjoys an advantage in the competition .... ."). 

111. See, e.g., Fiorina, supra note 107, at 35. 
112. See Posner, supra note 10, at 339 & n.12 (citing Isaac Ehrlich & Richard A. 

Posner, An Economic Analysis of Legal Rulemaking, 3J. Legal Stud. 257 (1974)). 
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groups. In predicting regulatory outcomes, in other words, much de- 
pends on administrators', not only on legislators', motivations.113 

A third and equally fundamental difficulty with the public choice 
theory is its inconsistent treatment also of the collective action problem. 
While the theory emphasizes the collective action barriers facing the indi- 
vidual voter who is therefore unable to vindicate his regulatory interests, 
it (like Olson) simultaneously assumes that regulation-demanding inter- 
est groups can overcome their collective action problems. But if some 
groups, especially occupational groups, trade associations, and other spe- 
cial interests, can overcome collective action problems, why cannot other 
groups-in particular those representing the interests of the average 
voter-do so as well? If, as discussed earlier, some kind of extra-rational 
behavior is necessary to trigger solutions to the collective action prob- 
lem,114 why suppose that economic or business-oriented interests are more 
likely to exhibit such behavior than other types of groups?115 

In Free Riders and Collective Action, an addendum to his earlier work, 
Stigler confronts the problem of how to square the implications of the 
logic of collective action with the observable existence of many organized 
interest groups, which as already seen haunted Olson as well: 

The free rider proposition asserts that in a wide range of situa- 
tions, individuals will fail to participate in collectively profitable 
activities in the absence of coercion or individually appropriable 
inducements. The proposition does not specify the circum- 
stances favorable to collective action, and hence does not ex- 
plain why there are innumerable operating and presumably not 
wholly ineffective collective bodies-literally thousands of trade 
associations, for example.116 

113. To put this last point another way, by ignoring the possible discrepancy between 
legislative and administrative motivation, the public choice theory effectively implies a 
"transmission belt" view of the regulatory process, a view of the regulatory process long 
discredited for ignoring principal-agent complexities. See Richard B. Stewart, The 
Reformation of American Administrative Law, 88 Harv. L. Rev. 1667, 1676 (1975) 
(explaining notion of "transmission belt"). The public choice theory highlights principal- 
agent complexities on the legislative side, but implicitly downplays them on the 
administrative side. 

114. See supra text accompanying notes 49-59. 
115. Presumably, they would be less likely to behave extra-rationally, as business- 

oriented groups would better understand, and likely be more influenced by collective 
action's logic. To the extent that ideological and moral motivations account for collective 
action, consumers and environmental groups should have an advantage over economic 
interests. To the extent that political entrepreneurship accounts for collective action, the 
same should hold. Thus, the participation of broad-based groups in regulatory 
decisionmaking may be easier to explain than that of special interest groups. In this light, 
the existence of special interest groups rather than public interest groups may be 
anomalous, notwithstanding that the public choice theory-by focusing on group size 
rather than on catalysts for group action-holds just the opposite. 

116. Stigler, Free Riders, supra note 77, at 359; see also id. at 363 ("Whatever the 

theory says, there is no doubt of the existence of thousands of trade associations in the 
United States."). 
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The public choice theory provides two explanations for the observation 
that numerous, seemingly effective interest groups exist. According to 
the first, there is power in small numbers. This "small number solution" 
holds that a group member will be more inclined to contribute to a 
group good the smaller the group, for two reasons.117 First, the smaller 
the group, the greater the chance the good's provision will depend on 
each member's participation.118 Second, the smaller the group, the 
more each member's participation will affect "the scale of operation of 
the collective action."119 

But this solution is no more satisfying than the Olsonian "special in- 
terest" explanation, which it essentially recapitulates.120 First of all, it is 
not true that the probability of collective action depends more strongly 
on each member's participation for small groups; that relationship cer- 
tainly does not hold as a matter of necessity. The small-numbers argu- 
ment implicitly contemplates a particular type of collective good-a step 
good121-with the particular characteristic that it springs into being, in 
some discrete quantity, only once a (unspecified) critical number of 
group members contributes to the good.122 In other words, the relation- 
ship between the probability of collective action, on the one hand, and 
the number of potential contributors, on the other, depends on the na- 
ture of the group good in question.123 This qualification is not an aca- 
demic one: The activities of political interest groups-lobbying, partici- 
pation in regulatory decisionmaking, providing political resources to 
friendly legislators-all seem best characterized as continuous goods, not 
step goods. Indeed, Stigler's survey of organized trade associations 
reveals a wide range of groups with varying budgets, staff sizes, and num- 

117. See id. at 360-62; cf. Posner, supra note 10, at 345 ("[I]n the regulatory sphere, 
the fewer the prospective beneficiaries of a regulation, the easier it will be for them to 
coordinate their efforts to obtain the regulation."). Posner more plausibly links group size 
to the ability of its membership to overcome collective action in the form of group 
coordination. As explained above, coordination among small interlocking groups may 
sustain collective action. But reliance on such a solution would require identifying groups 
small enough to interlock, and even in those restrictive settings, one needs some 
explanation of how such coordination, a public good, is provided. 

118. See Stigler, Free Riders, supra note 77, at 359-60. 
119. Id. at 360. 
120. See id. at 360 & n.5 (noting that the small-numbers solution is the same as 

Olson's special-interest explanation). 
121. See supra text accompanying notes 35-36. 
122. A step good, in other words, is not produced in a varying quantity proportional 

to the number of contributors. 
123. Moreover, only in rather unusual circumstances would a group member 

contemplating contribution to a step good believe that her contribution is necessary to 
produce the good. Put differently, while Stigler is formally correct that, at least for some 
kinds of goods, the probability that the collective action is undertaken will be reduced by a 
member's decision not to contribute, in most empirical circumstances that probability is 
likely to be a very small one, and thus likely to have little influence on the member's 
decision. 
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bers of members, suggesting that organized interest groups' activities 
constitute continuous goods. 

Moreover, even focusing for a moment on step goods, there is no 
reason to believe that "the probability of collective action depends more 
strongly"124 on the contribution of each member of a small group, as 
compared to a large group. Some collective endeavors may require the 
participation of many members before the joint effort ever gets off the 
ground. Once again, Stigler's argument holds only for very specific 
(though unspecified) types of collective goods. Generally speaking, there 
is no necessary connection between group size and the influence the mar- 
ginal member's contribution has on the probability that the good will be 
produced. 

The connection between small group size and the "scale" of the 
group good produced is similarly spurious. In the first place, the scale of 
the collective good is not something individual group members care 
about, any more than they care about the fraction of the total group good 
which their own participation generates (a fraction that is larger for small 
groups simply by definition).125 Thus, considerations of scale will not 
prompt contribution to a group good for any group, large or small.126 
Again, a group member contemplating contributing to a collective good 
will ask only whether the (absolute) returns on that contribution, to her, 
justify the (absolute) costs. 

In addition, while those benefits may sometimes justify the costs-for 
"privileged" groups they do by definition127-whether they do has no 
necessary connection whatsoever to group size.128 No matter the size of 
the group in question, a member's contribution will benefit all members 
at a cost borne only by that member. For that reason, the member will 
tend either not to participate at all or to participate at some suboptimal 
level. This holds for small groups no less than for large; small groups are 
not more likely to be privileged.129 

124. Stigler, Free Riders, supra note 77, at 360. 
125. Perhaps when Stigler writes that "the scale of operation of the collective action 

will be appreciably smaller [for small groups as compared to large] if fewer individuals 
join," id., he has in mind the fraction of the group good that one member's contribution 
represents. The smaller the group, the larger that fraction. But, again, that fraction is of 
no importance to any given member's decision to contribute. 

126. What is more, as group size grows, the "scale" of the group good produced by 
one additional member's contribution increases; more members benefit from that one 
member's participation. Thus, were a member concerned with the scale of a collective 
endeavor, that concern would pull in the direction of greater participation in larger, not 
smaller, groups. 

127. See supra text accompanying notes 33-34. 
128. At times, Stigler seems to recognize this. See Stigler, Free Riders, supra note 77, 

at 360 ("There is no critical number of individuals for which [the logic of collective action] 
fails-or holds."). 

129. Finally, even if in some specific set of empirical circumstances group size might 
be related to a group's ability to generate a collective good, one would need to know when 
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Moreover, focusing on small organized groups creates some tension 
with the public choice theory's argument that group size is positively cor- 
related with a group's ability to secure regulatory goods. According to 
that argument, an interest group's political resources increase with its 
size, since larger groups are able to deliver more votes to legislators. To 
be sure, votes are not the only resource a group may have; money also 
determines a group's political power. But money after all is used to se- 
cure votes, and the importance of votes thus constitutes one central de- 
terminant of group power.130 And, to the extent that vote-conscious leg- 
islators understand that, for large groups, a little organization implies a 
lot of sympathy (that is, a lot of potential votes), then for a second reason 
larger groups should have greater influence.131 Here again, then, a pub- 

the small-size effect would trigger collective action and when it would not. How small, in 
other words, does a small group have to be? Cf. Posner, supra note 10, at 347. 

[T] he economic theory has not been refined to the point where it enables us to 
predict specific industries in which regulation will be found. That is because the 
theory does not tell us what (under various conditions) is the number of 
members of a coalition that maximizes the likelihood of regulation. 

Id. Stigler might respond by saying that the small-size effect is sufficient to motivate 
collective action whenever groups are no larger than the size of existing trade associations. 
But trade associations are sometimes very big. So "small" turns out to be pretty big, and we 
should see group action for any group whose members number no more than existing 
trade associations. Indeed, according to Stigler: "Many, many industries fulfill in good 
measure the small number condition." Stigler, Free Riders, supra note 77, at 362. In fact, 
Stigler further argues that the "small number solution has a wider scope than a literal 
count of numbers would suggest," id., once one considers that some group members may 
benefit disproportionately from the provision of the good. Those members may take it 
upon themselves to provide the good, seeing themselves "as members of a small number 
industry." Id. 

Not surprisingly, given all of the above, an empirical test calls into question Stigler's 
argument concerning group size and the effects of the presence of group members who 
would benefit more from the group good than other members. Regressing interest-group 
resources to characteristics of various industry groups' rnemberships, Stigler found that 
"both staff and budget of the [interest group] are well related to the size of the covered 
industry, but not to concentration ratios, which our foregoing discussion would lead us to 
expect." Id. at 364. He furthermore found that "[t]here is, indeed, some hint of a 
negative correlation of [interest-group] resources and [membership] concentration 
ratios." Id. at 364-65. 

130. See Stigler, supra note 76, at 138 ("[Political] resources include voting power, 
and hence depend upon the numerical size of the group."); see also Posner, Taxation by 
Regulation, supra note 77, at 32 (observing that sometimes groups with many small-firm 
members are effective in obtaining desirable regulation); Posner, supra note 10, at 347. 

131. Cf. Arthur T. Denzau & Michael C. Munger, Legislators and Interest Groups: 
How Unorganized Interests Get Represented, 80 Am. Pol. Sci. Rev. 89 (1986). The public 
choice theory sometimes seems to overlook the multiplying or leveraging effect of political 
action. Posner, for example, argues that "it is not clear why a cohesive group of customers 
would not be equally effective in exacting concessions from a private cartel" as they would 
influencing a regulator seeking to protect the cartel. See Posner, supra note 10, at 345 
n.25. One plausible answer is that the regulator has a vastly greater repertoire of 
commands and sanctions that can be used to shape the cartel's behavior. A consumer 
group is thus likely to enjoy greater gains from influencing regulators than from trying to 
buy off cartel firms. As Hardin explains: 
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lic choice theorist should anticipate that larger, not smaller, groups 
would have considerable political power.132 

The public choice theory's second general solution to interest-group 
collective action problems holds that asymmetry among group members 
can lead some members of a given interest group to provide regulatory 
goods for themselves and others in the group-"the asymmetry solu- 
tion."133 Specifically, firms' particular interests are often unique or at 
least rare. If some firms do not contribute to a collective effort to influ- 
ence regulation, but instead choose to free ride on the efforts of other 
firms in the same industry, they risk finding that that ride goes "to a desti- 
nation they do not favor."'34 

But this solution simply assumes the problem away. To say interest 
group members have asymmetrical interests-where "asymmetrical" re- 
fers not to the quantity of a good different group members demand but 
rather to which specific good they demand-is just to say that they are 
not really in the same group after all. Although members may have some 
overlapping interests, they also have individualized interests. To the ex- 
tent their interests are individualized, they face no collective action prob- 
lem. To the extent their interests are overlapping, they face a collective 
action problem, which raises the question of how to overcome it. If mem- 
bers with common interests can unproblematically organize around those 
interests, pluralism may have more merit than is recognized.135 

On close scrutiny, then, the collective action problem, upon which 
the public choice theory is built, introduces considerable conceptual in- 
determinacy into the theory.136 Whether larger or smaller groups will 

[W]hen the action a group undertakes is political, the benefits may enormously 
outweigh the costs, even when the benefits are discounted by the probability of 
failure. If environmentalists had to bribe industrialists not to pollute, as 
suggested in Coase's analysis, moral incentives would produce minuscule bribes 
and less effect. But they merely have to get Congress and an administrative 
agency to coerce industrialists into bearing the billions of dollars for cleaning 
up. ... The small part of the population that contributes $2 million a year to 
Sierra Club political activity may well imagine that they seldom spend money so 
well. 

Hardin, supra note 20, at 121 (citation omitted). 
132. This "leveraging" theme resonates with Arnold's thesis. See Arnold, supra note 

57, at 64-76. 
133. Stigler, Free Riders, supra note 77, at 362. 
134. See id., at 362-63; see also Posner, supra note 10, at 346 (making asymmetry 

argument). 
135. Moreover, once asymmetry of group membership is introduced, one must 

consider asymmetries that work in the opposite direction from the asymmetry of member 
demand which the public choice theory emphasizes. Asymmetry comes in many forms, not 
all of which foster collective action. See sources cited supra note . 

136. Posner fully recognizes this. See Posner, supra note 10, at 349; see also Robert D. 
Tollison, Public Choice and Legislation, 74 Va. L. Rev. 339, 341-42 (1988). 

A basic principle as well as a basic conundrum underlies the demand for 
legislation. The principle is that groups who can organize for less than one dollar 
in order to obtain one dollar of benefits from legislation will be the effective 
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enjoy a competitive advantage in the market for regulation (as well as 
how much larger and how much smaller such advantaged groups must 
be) is simply not clear a priori. The theory analogizes the pursuit of 
favorable regulation to private cartelization, but the analogy's yields are 
limited, first because the theory of cartelization itself is not well devel- 
oped, and second because the public choice theory is not very precise 
about how the political process affects what would-be regulatory cartelists 
are able to gain from the political system or exactly why they would resort 
to regulation rather than private cartelization.137 

Finally, setting aside public choice theory's awkward treatments of 
legislator motivation, legislator-agency monitoring problems, and inter- 
est-group collective action problems, the theory's deregulatory policy re- 
forms do not follow even from within its own framework. They come, 
rather, as something of a non sequitur: Regulatory decisionmaking fails 
because it does not look enough like market decisionmaking, and there- 
fore greater reliance on the unregulated market would improve social 
welfare. This policy prescription raises the question, however, whether 
changes in regulatory decisionmaking might lead to more desirable regu- 
latory outcomes. Some public choice theorists have asserted that changes 
in regulatory decisionmaking are not possible,138 but they have not ex- 
plained why that is so. Moreover, some of the specific problems with reg- 
ulatory decisionmaking which the theory highlights seem surmountable, 
at least in principle, by slack-reducing reforms. If legislators really must 
satisfy interest-group demands for desirable regulation in order to remain 
in office-and the relationship between legislators and regulation- 
seeking interest groups constitutes the real lynchpin of the public choice 
theory-then reforms in the area of campaign finance, for one example, 
might go far to alleviate the problems that lead public choice theorists to 

demanders of laws. The conundrum is that economists have little idea of how 
successful, cost-effective interest groups are formed. That is, how do groups 
overcome free rider problems and organize for collective action so as to be able 
to seek one dollar for less than one dollar? The plain truth is that economists 
know very little about the dynamics of group formation and action. 

Id. (citation omitted). 
137. See, e.g., Stigler, supra note 76, at 128 ("We can go no further than the 

infirmities of oligopoly theory allow, which is to say, we can make only plausible 
conjectures such as that the more concentrated the industry, the more resources it can 
invest in the campaign for legislation."); id. at 139 ("A central problem of the economic 
theory of regulation ... is to determine the nature and arguments of the function defining 
the political power of a group. The theory of coalitions is not well developed . . . ."); 
Posner, supra note 10, at 345-55 (explaining that cartel theoiy is relevant but not equal to 
the public choice theory of regulation, and that political-process factors require 
modifications of cartel theory when applied to regulation). Cf. Roger G. Noll, Regulatory 
Policy and the Social Sciences 52 (Roger G. Noll ed., 1985) ("Another general conclusion 
is that regulation does not have an immutable tendency to create cartels. Indeed, a 
captured agency is a predictable result of a specific set of political conditions, just as is an 
agency that focuses primarily on economic efficiency ...."). 

138. See, e.g., sources cited supra notes 100-102. 
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call for deregulation. Without providing at least some rationale for ignor- 
ing alternative responses to the problems on which the public choice the- 
ory focuses, the theory has not gone very far in making its case, unless, 
perhaps, the empirical evidence the public choice theory marshals on its 
behalf proves overwhelming notwithstanding the theory's conceptual 
infirmities. 

On that score, public choice theorists have suggested that their the- 
ory is in fact testable; its expectations can be measured against real-world 
events.139 Indeed, some public choice theorists have gone one step fur- 
ther by identifying the type of empirical evidence that would call the the- 
ory into very serious question. Thus Stigler writes: 

It is of course true that the theory would be contradicted if, for a 
given regulatory policy, we found the group with larger benefits 
and lower costs of political action being dominated by another 
group with lesser benefits and higher cost of political action. 
Temporary accidents aside, such cases simply will not arise: our 
extensive experience with the general theory in economics gives 
us the confidence that this is so.140 

And speaking of experience, many-not only public choice theorists- 
believe that public choice theory's predictions comport rather well with 
common regulatory experiences.141 

139. Here Posner parts company with Stigler. See Posner, supra note 10, at 348 
("[T] he economic theory is still so spongy that virtually any observations can be reconciled 
with it."); see also Stigler, supra note 76, at 139-41 (responding to Posner's critique). 

140. Stigler, supra note 76, at 140. 
141. Thus Robinson, Gellhorn, and Bruff, for example, observe: "Unhappily, public 

choice theory demonstrates what experience suggests-that our institutions of collective 
choice have a limited capacity to serve the public interest." Glen 0. Robinson et al., The 
Administrative Process 17 (3d ed. 1986); see also Farber & Frickey, supra note 72, at 24 
("[T]he economic model [of interest groups] appears to have a certain amount of 

explanatory power-which is not surprising, because it parallels some common sense 
observations about politics."); Noll, supra note 137, at 53. 

[A] general theory of regulatory activity is a promising possibility. In particular, 
positive political theory, built on the rational-actor hypothesis, provides falsifiable 
propositions about the sources of changes in regulatory policy. Moreover, these 
propositions appear to explain a great deal of regulatory history. Of course, 
much work remains to establish this conclusion firmly .... 

Id.; Olson, supra note 19, at 128 (noting "conflict between the theory of analytical 
pluralism and the facts of political life"); Levine & Forrence, supra note 5, at 171 (noting 
that capture-oriented theory "seems to explain a great deal of regulatory activity and 
history"); cf. Berry, supra note 72, at 12 ("The validity of pluralism was thrown open to 

question not only by scholars, but by real-world events as well."). 
This view is based in part on casual observations about the types of interest groups that 

appear to enjoy considerable influence on the political system, observations for which 
Schlozman and Tierney have recently provided empirical support in a debate otherwise 
curiously lacking empirical contributions. See Schlozman & Tierney, supra note 72, at 5 
(noting paucity of work by political scientists on organized interests in past two decades); 
Barbara Sinclair, Purposive Behavior in the U.S. Congress: A Review Essay, 8 Legis. Stud. 
Q. 117, 126 (1983) (interest group studies "badly in need of empirical research and 
conceptual development"). 
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Unfortunately for the theory, however, the empirical evidence is far 
from overwhelming. First, specific examples of policies that public 
choice theorists have offered to provide affirmative support for the the- 
ory are fairly rare.142 In fairness, the lack of a long list of corroborating 
examples owes in part to the difficulty of measuring the effects of regula- 
tory outcomes, as mentioned above.143 Still, that difficulty does not 
change the fact that examples are somewhat hard to come by, and that 
each one the public choice theory identifies must therefore carry much 
of the theory's empirical weight. Second, as explained shortly below, 
some empirical studies of the effects of regulation suggest that regulation 
does not invariably benefit concentrated interests. These counterexam- 
ples must thus be balanced against the public choice theory's evidence in 
order to get a complete empirical picture. Third, and worse yet, most of 
the particular regulatory policies that public choice theorists have identi- 
fied as supporting the theory's expectations can actually be used against 
it. That is, most of the theory's examples of regulation that advances the 
economic interests of relatively small groups at the greater expense to 
average citizens are now outdated; today, regulatory policymaking in 
those same areas seems at least as plausibly to have advanced general in- 
terests at the expense of concentrated interests. It is thus not entirely 
clear that even these policies provide support for the public choice the- 
ory. Fourth, and worse still, these same policies may satisfy the test Stigler 
sets out above as evidence that would "contradict" the public choice the- 
ory. For all of these reasons, the empirical evidence might not merely fail 
to support the public choice theory, but also call its utility into genuine 
question. 

Public choice theorists have identified regulatory policies in the air- 
lines, securities, telecommunications, television, and trucking industries 
as their main examples lending credence to the public choice theory's 
predictions. For example, Posner mentions regulation of the airlines, 
broadcasting, stock brokerage, and trucking, arguing that such regula- 
tions "cannot be explained on the ground that they increase the wealth 
or, by any widely accepted standard of equity or fairness, the justice of the 
society."144 For another example, Peltzman mentions the Civil 

For the minority position that large, diffuse groups have substantial influence on 
policy outcomes, see Andre Blais et al., The Determinants of Minimum Wage Rates, 62 
Pub. Choice 15, 19 (1989); Donald Wittman, Why Democracies Produce Efficient Results, 
97J. Pol. Econ. 1395, 1407-08 (1989). 

142. See, e.g., Posner, supra note 10, at 352 ("I am aware of only three studies that 
have tried to test the economic theory of regulation, as distinct from the general interest 
group theory . . . ."); Stigler, Unjoined Debate in The Citizen and the State: Essays on 
Regulation, supra note 77, at 10 ("At most only a tiny set of [regulatory] policies have been 
studied with even moderate care."). 

143. See supra note 10 and accompanying text. 
144. Posner, supra note 10, at 336-37; see also id. at 337 n.3 (collecting studies); id. at 

350 (mentioning airline, railroad, and trucking regulation as examples supporting view 
that regulation is "better explained as a product supplied to interest groups than as an 

52 [Vol. 98:1 



1998] INCORPORATING THE ADMINISTRATIVE PROCESS 

Aeronautics Board's (CAB) fare structure prior to 1974 as an example 
providing "strong support" for the public choice theory,145 while Stigler 
lists the CAB's refusal to approve new trunk lines as an example of regula- 
tory policy protecting the powerful few at the expense of the many.146 
Stigler also uses trucking and securities regulation to illustrate his public 
choice thesis. He argues that trucking weight-limit regulations show how 
(but also to what limit) organized interests can obtain favorable regula- 
tion, and that certain securities regulations-specifically, a minimum 
commission structure on the sale of stocks, a requirement that a seller of 
mutual fund shares observe the offering price, and regulation of the sell- 
ing expenses of mutual funds-illustrate how the Securities and 
Exchange Commission (SEC) has established or supported "policies in- 
imical to the investor's welfare."147 All of these examples are offered as 
specific instances where organized interest groups obtained regulation 
beneficial to them but detrimental to the average consumer. Stigler thus 
summarizes: 

What does the consumer owe to the ICC? He owes for certain 
only two things: the support of a compulsory noncompetitive 
rate structure in the motor trucking industry . . . and the imposi- 
tion of a nonviable rigidity upon the railroad industry which is 
helping to destroy it .... What does the consumer owe the Civil 
Aeronautics Board (CAB)? Again, as with the ICC, very high 
barriers to the entry of new firms, and the support of a rate 
structure seriously in conflict with competition. What does the 
consumer owe to the regulation of television? Mainly such 
things as an extraordinary campaign to prevent and hamper pay 
television-although the main channel of this obstructive influ- 
ence . . . has been through the Congress, acting upon the 
Federal Communications Commission (FCC).148 

But while these examples may have corroborated the public choice 
theory at one time,149 they no longer do so. For regulatory policies in 

expression of the social interest in efficiency or justice"); id. at 352 (discussing Civic 
Aeronautics Board). 

145. See Peltzman, supra note 76, at 238. 
146. See Stigler, The Theory of Economic Regulation, supra note 77, at 5 

(mentioning policies of FDIC and SEC as further examples). 
147. Stigler, supra note 76, at 181-82; see also id. at 180 (arguing that FCC's, ICC's, 

and SEC's policies have historically sacrificed consumers' interests); cf. id. at 120-23 (using 
trucking regulations to illustrate general argument). 

148. Stigler, supra note 76, at 185. 
149. Not that every study from an earlier vintage supports the public choice theory, 

however. Peltzman's study of the effects of the 1962 Drug Amendments, which required 
FDA pre-marketing approval of all drug effectiveness claims by manufacturers in the 
interest of reducing wasteful expenditures by consumers responding to exaggerated 
claims, concluded that the benefits foregone on effective new drugs introduced later in the 
market outweighed the wastes avoided of ineffective drug use, but not in any way that 
advanced drug producers' or suppliers' interests. The regulation required by the 
Amendments proved wasteful, in other words, and was not demanded by any economic 
interest. See generally Sam Peltzman, An Evaluation of Consumer Protection Legislation: 
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precisely these same areas constitute the examples that the public interest 

theory invokes on its behalf. As explained below, public interest theorists 

point to deregulation, especially of the airlines, but also of the securities, 
telecommunications, and trucking industries.150 At least according to 

public interest theorists, regulatory policymaking in each of these cases 

suggests that, at least on important occasions, the concentrated interests 
of powerful organized groups lose out to the diffuse interests of the 

mostly unorganized citizenry.151 Interestingly enough, then, the public 
choice theory points largely to the same set of facts that other theories 

identify in support of their (different) predictions. To that extent, these 

policies are incompatible with the public choice theory's prediction that 
the average voter/consumer will routinely see her regulatory interests sac- 
rificed to those who are better able to pay the price of favorable regula- 
tion. The public choice theory holds that such instances will not 
occur. 152 

The 1962 Drug Amendments, 81 J. Pol. Econ. 1049 (1973). Similarly, Peltzman's 
examination of the CAB's policies concludes that Stigler's predictions, as formalized by 
Peltzman himself, find support from CAB policies up to 1968, but not from CAB policies 
from 1968-75, during which time the agency increasingly relied on cost-based fare 
structures. See Peltzman, supra note 76, at 238. And Posner's examination of regulatory 
treatments of international telecommunications and cable TV finds the former 

inconclusively supportive of the proposition that regulation is often obtained to deliver 
subsidies to politically powerful customer groups. See Posner, Taxation by Regulation, 
supra note 77, at 29-33. 

It should be mentioned that the earliest empirical studies of the effects of regulation 
that supported, and were supported by, the public choice theory were mainly studies of 
utilities regulation. See, e.g., Mitchell & Munger, supra note 93, at 520 ("Much of the 

Chicago interest group theory of regulation grew from specific research on electrical 
utilities.") (citations to Stigler, among others, omitted). Public choice theorists 

subsequently extended the scope of the theory to other regulatory programs. But it is not 
clear that even utilities regulation provides a strong empirical ballast for the theory today. 
See, e.g., Drive To Open Power Industry To Competition Gains Steam, 55 Cong. Q. Wkly. 
2,911 (1996) (explaining recent efforts at electric utility deregulation); Jerry Taylor, 
Electric Utility Reform: Shock Therapy of Managed Competition?, Regulation 1996 no. 3, 
at 63 (same). 

150. See infra text accompanying notes 211-219. 
151. Compare Stigler, supra note 76, at 180-82 (airlines, securities, television, 

transportation), id. at 120-23 (trucking), Peltzman, supra note 76, at 238 (airlines), and 
Posner, supra note 10, at 336-37 (airlines, broadcasting, securities, and trucking), with 
Martha Derthick & Paul J. Quirk, The Politics of Deregulation 21-22 (1985) (airlines), 
Levine & Forrence, supra note 5, at 187, 192, 195 (airlines and telecommunications; 
trucking and securities), Michael E. Levine, Revisionism Revised? Airline Deregulation 
and the Public Interest, 44 L. & Contemp. Probs. 179, 189-94 (1981) (airlines), id. at 180. 
See also Arnold, supra note 57, at 149-261 (discussing general-interest oriented economic, 
tax, and energy policy). 

152. Stigler does entertain the possibility of "[t] emporary accidents," but that 

possibility cannot fortify the public choice theory absent some explanation of when 
accidents would be expected and when they would not. See Stigler, supra note 77, at 140. 
Otherwise, any inconsistent evidence could be dismissed as an accident. Moreover, the fact 
that each of the industries that the public choice theory originally identified as those 
enjoying beneficial regulation is subsequently identified by public interest theorists as 
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Finally, other studies of legislative behavior and the effects of regula- 
tion suggest that the public choice theory's general predictions are often 
quite difficult to square with regulatory performance. For one notable 
example, Mark Kelman analyzed several critical assessments of the effects 
of safety regulation-including studies of automobile regulation (by 
Peltzman), consumer product safety, and workplace safety-all of which 
argued that such regulation rendered the general public less well off and 
benefitted, if anyone at all, only well-organized special interest groups.153 
According to Kelman, however, any reasonable account of the evi- 
dence-including each study's methodology and the data upon which it 
relied-leads to the conclusion that regulation in each case was success- 
ful.154 Nor is Kelman alone. Numerous scholars have concluded that the 

empirical evidence often offered in support of the public choice theory is 
at best inconclusive and at worst inconsistent with the theory.'55 And an 

concentrated industries that have experienced seemingly long-term regulatory defeat 
suggests that the accidents cannot fairly be characterized as temporary. 

A public choice theorist might also respond that the public interest theory's examples, 
rather than undermining Stigler's suggestion that the group "with larger benefits and 
lower costs of political action" will always prevail, simply show that consumers faced lower 
costs with higher benefits of obtaining favorable regulation. See id. This response too 
misses the point, however, for if the theory contemplates that general interests will 
sometimes prevail, it needs to specify the circumstances in which they will. 

153. See Mark Kelman, On Democracy-Bashing: A Skeptical Look at the Theoretical 
and "Empirical" Practice of the Public Choice Movement, 74 Va. L. Rev. 199 (1988). 

154. See id. at 238-68. 
155. See, e.g., Daniel A. Farber & Philip P. Frickey, The Jurisprudence of Public 

Choice, 65 Tex. L. Rev. 873, 895-900 (1987) (reviewing empirical studies that shed light 
on the "economic theory of legislation" and concluding that strong versions of the theory 
simply do not square with the evidence); Herbert Hovenkamp, Legislation, Well-Being, 
and Public Choice, 57 U. Chi. L. Rev. 63, 99 (1990). 

Much of the public choice literature is filled with anecdotal evidence of great 
legislative failures, such as the Smoot-Hawley Tariff. But such failures are no 
different, and probably no more frequent, than the economic market's Edsels 
.... One thing Chicago School economics has taught us is that anecdotal 
evidence of bad decisions by firms or even entire markets does not establish that 
the market is working badly enough to warrant regulatory correction. 

Id.; Mashaw, Administrative Process, supra note 9, at 280 ("[T]he empirical record of [the 
public choice theory of regulation] is one that should induce the utmost caution in its 

practitioners."). 
Nor is common experience unambiguously supportive of the public choice theory. 

While many claim that many everyday regulatory policies appear to support the theory's 
predictions, see sources cited supra note 141, some such policies appear inconsistent with 
those predictions. For just one recent example, the FDA's recent initiative to regulate 
cigarettes as drug delivery systems, and to take a more active role in overseeing cigarette 
advertising and retail distribution, seems inconsistent with the public choice theory's 
predictions. Regulation here-and the FDA's initiative has already adversely affected 
tobacco companies' economic interests-protects diffuse and unorganized interests at the 

expense of a very concentrated, powerful, and organized interest, just the opposite of what 
the theory would predict. That the FDA here is advancing the economic interests of some 
other powerful industry at the expense of the cigarette industry (cigar producers?) seems 
most implausible. Indeed, the main beneficiaries of the agency's actions are likely to be 
minors-that is to say, nonvoters. 
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empirical study of business-group influence in agency decisionmaking 
that specifically considered agency budgetary concerns and the future 
private-sector employment prospects of agency personnel-factors the 
public choice theory at times identifies in support of its contention that 
regulators will respond to interest groups' regulatory demands156- 
concludes that such factors result in no systematic agency bias in favor of 
business interests.157 

Thus, the argument that the empirical data do not lend powerful 
support to the public choice theory does not hinge on the fact that many 
of the studies originally offered in support of the theory are now dated: 
Fresh data do not rescue the theory. As William Mitchell and Michael 
Munger summarize, in an overview of what they refer to as the "Chicago 
Model" of interest groups (which they identify with Stigler, Posner, and 
Peltzman, among others): "The theory . . . does not explain deregulation 
save for the tautology that the industry is now, for some reason, better off 
without regulation. . . . The theory can be applied to a variety of ... 
economic regulatory policies, . . . but in general its chief predictions are 
either tautological or are not borne out empirically."158 Notwithstanding 
its sophistication and its consistency with at least some regulatory experi- 
ence, the public choice theory is not, at least in its present form, very 
compelling. 

B. The Neopluralist Theory 

Although the public choice theory has rendered pluralism un- 
fashionable, one theory of regulation might be fairly characterized as 
"neopluralist" in its general orientation. Like the original pluralist, the 
neopluralist takes group interests as central to determining regulatory 
outcomes. But while it shares that aspect of the public choice theory's 
methodological approach, the neopluralist theory rejects the public 
choice theory's conclusions. Indeed, it arose in critical response to the 
public choice theory, just as the latter did to pluralism. 

For another example, the FAA recently encountered opposition to several programs 
relating to the location of advanced radar equipment near major airports in Boston and 
New York. The new equipment promised clear safety benefits to air passengers, but 
created costs to airport neighborhoods, some of which voiced their concerns to the FAA. 
This example too poses difficulties for the public choice theory: The beneficiaries of 
agency action here comprised a large, diffuse, even unidentifiable (and thus unorganized) 
set of people, whereas the costs of agency action fell on a small, concentrated, identifiable, 
and organized group of neighbors and local politicians-quite the opposite from what the 
public choice theory would predict. For a narrative of the disputes between the FAA and 
the neighborhood groups, see Videotape: Building a Partnership With the Community 
(FAA 1994) (on file with the author). 

156. See sources cited supra notes 88, 93, 98. 
157. See generally Paul J. Quirk, Industry Influence in Federal Regulatory Agencies 

(1981). 
158. Mitchell & Munger, supra note 93, at 522. 
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1. The Basic Theory. - One strand of neopluralist theory, repre- 
sented by Gary Becker, provides seemingly wholesale vindication of the 
pluralist theory that the public choice theory so seriously challenges.159 
Like the public choice theory, Becker assumes that organized interest 
groups compete with one another (using votes and other political re- 
sources) to obtain state-provided goods, including favorable regula- 
tion.160 In his model, however, a given group will calculate how many 
resources it should spend in pursuit of that good, given the value of the 
political good to its members and the countervailing efforts of other 
groups.161 Furthermore, regulatory outcomes are not all-or-nothing pro- 
positions, as suggested in the public choice theory, but rather reflect the 
zero-sum equilibrium of countervailing group forces: A "winning" group 
will gain only up to the point where an opposing group will exert enough 
resistance to limit the "winner's" gains.162 The implication of Becker's 
model is that only the most efficient groups-that is, those that demand 
political benefits the most as measured by their ability to invest in them- 
will be able to acquire them, and only insofar as it is worth no other 
group's cost to resist. As Mitchell and Munger summarize: 

Becker has offered an imaginative approach that challenges pre- 
vious work and apparently heralds a return to the views of 
Bentley, Truman, and Latham. Becker's ... contribution is to 
use tools eschewed by conventional interest group theorists in 
political science to turn the discipline back toward reconsider- 
ing what orthodox pluralists have been saying all along.163 

Because groups will make investments in influencing decisionmakers 
whenever the return on those investments justifies their costs, policy out- 
comes will reflect all groups' demand for favorable treatment.164 Effi- 

159. See generally Gary S. Becker, A Theory of Competition Among Pressure Groups 
for Political Influence, 98 Q.J. Econ. 371 (1983). 

160. See id. at 373. 
161. See id. at 372 ("Political equilibrium has the property that all groups maximize 

their incomes by spending their optimal amount on political pressure, given the 
productivity of their expenditures, and the behavior of other groups."). 

162. See id. at 372-73. 

[G]roups do not entirely win or lose the competition for political influence 
because even heavily taxed groups can raise their influence and cut their taxes by 
additional expenditures on political activities. This contrasts with the all-or- 
nothing outcomes implied by many other formal models of political behavior, 
where the 'majority' clearly wins and the 'minority' clearly loses. 

Id. 
163. Mitchell & Munger, supra note 93, at 531-32; see also Becker, supra note 159, at 

371-72 (citing Bentley and Truman). 
164. Becker's conclusions depend on several simplifying assumptions, however, 

including that groups are interested only in their members' incomes, that those members 
will somehow overcome collective action problems in response to policies that threaten 
their incomes, and that public decisionmakers have no independent agenda of their own 
but rather respond mechanically to the demands of competing groups. See, e.g., Becker, 
supra note 159, at 392, 385-96; see also Mitchell & Munger, supra note 93, at 532-35 
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cient policies-those demanded most-will thus tend to win out over 
inefficient ones.165 

While few may share Becker's rather sanguine view of interest-group 
competition or his conception of outcome efficiency, many join him in 
resisting the public choice theory's conclusions about regulatory govern- 
ment. In fact, to generalize, many legal scholars seem to subscribe to 
another, related strand of the neopluralist theory that also takes a benign, 
though guarded, view of interest-group competition.166 According to this 
view too, regulatory outcomes are the result of interest-group pressures, 
in a regime in which many different groups press their many different 
interests and concerns upon regulators. Regulators are central to this 
strand of neopluralist theory, but, as in the original pluralist theory, they 
function largely as conduits and aggregators for the preferences and de- 
mands of private groups.167 

This is not to say, however, that interest groups always get the regula- 
tory outcomes they want. To the contrary, group success is constrained in 
two ways. First, groups' abilities to influence regulatory decisions are lim- 
ited by the costs of mobilizing, communicating their cause to regulators, 
and providing legislators with electoral resources. Such costs can be con- 
siderable. Second, groups face competition from rival groups with in- 
compatible regulatory preferences. Any given group will enjoy the regu- 
latory outcomes it favors only if it can prevail over other groups that favor 
other outcomes. 

(explaining assumptions underlying Becker's result). Such assumptions lead Mitchell and 
Munger to conclude: 

Unless some stronger argument in favor of Becker's position [that interest groups 
maximize members' incomes and that they face no internal organizational 
inefficiencies] can be marshaled, it may be destined for the same status as Coase's 
theorem in price theory: more useful as a benchmark under extreme behavioral 
and informational assumptions than as a description of reality. 

Id. at 534. 
165. See Mitchell & Munger, supra note 93, at 531 ("Becker's work [on the effects of 

interest-group competition] might aptly be titled, 'Coase Meets Stigler/Peltzman."'). 
166. See, e.g., Robert B. Reich, Public Administration and Public Deliberation: An 

Interpretative Essay, 94 Yale LJ. 1617, 1619-20 (observing that the "interest-group 
intermediation model" of public administration emerged in the legal world in the wake of 
the critique of pluralism by "capture" theorists). See generally Stewart, supra note 113 
(tracing shift from "traditional model" of administrative law, concerned most with 
constraining agency power, to "interest representation model," concerned most with 
ensuring representation of all interests affected by agency decisions). To overgeneralize a 
bit, many economists subscribe to one version or another of the Stiglerian model of 
regulation, while many legal scholars embrace one form or another of the pluralistic 
neopluralist theory. As others have noted, Becker's benign view of the consequences of 
interest-group competition is unusual among contemporary economists, see Mitchell & 
Munger, supra note 93, at 534-35 (noting that Becker parts company with Chicago and 
Virginia schools of regulation). 

167. See, e.g., Reich, supra note 166, at 1620 ("The job of the public administrator, 
according to [the interest-group intermediation model] was to accommodate-to the 
extent possible-the varying demands placed upon government by competing groups."). 
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Regulators too, then, are constrained by group rivalry. Legislators, 
for their part, would like to curry the favor of all potential providers of 
electoral resources. Because not all interest groups want the same poli- 
cies, legislators will seek to find compromises and to form coalitions 
among potentially supporting groups whose interests partially overlap. 
Legislators, in other words, will function as entrepreneurs in putting to- 
gether prevailing coalitions. Acting in their own interests, they will bro- 
ker compromises, rewarding the electorally powerful and those whose 
regulatory goals are compatible with other groups. Consequently, those 
most able to command electoral resources and those whose interests 
overlap with other groups' will tend to prevail; those with fewer resources 
and more unique interests will tend not to prevail. Again, regulatory out- 
comes in the end reflect a competitive equilibrium among rival groups. 

In partial contrast to Becker, however, this more familiar strand of 
neopluralist theory is ambivalent towards the consequences of interest- 
group behavior. According to it, interest-group competition can and 
often does produce lopsided results. But in stark contrast to the public- 
choice theory, the neopluralist theory is unprepared to conclude that reg- 
ulatory government inevitably spells domination of the undetecting many 
by the organized few. The neopluralist theory's main descriptive claim 
holds instead that interest-group competition is sufficiently pluralistic, es- 
pecially given the presence of many "public" interest groups apparently 
representing broad interests, to undermine the public choice theory's 
claims and predictions. On this view, regulatory decisionmaking is far 
more complicated than the public choice theory would suggest; while 
some interest groups may very well enjoy excessive influence with public 
decisionmakers, regulatory outcomes are not simply the allocation of 
inefficient rents. 

Sensitive to the potential for lopsided regulatory results, but unwill- 
ing to endorse the public choice theory's deregulatory program, this ver- 
sion of the neopluralist theory further argues that well aimed reforms of 
regulatory decisionmaking processes could successfully curb excessive 
interest-group influence. It thus calls, for example, for new methods of 
statutory interpretation that seek to protect underrepresented interests 
or that force explicit deliberation and disclosure of statutory goals by leg- 
islatures, thereby making rent-seeking more difficult.168 In the same 

168. For examples of such reform proposals, see, e.g., William N. Eskridge, Jr., Politics 
Without Romance: Implications of Public Choice Theory for Statutory Interpretation, 74 
Va. L. Rev. 275, 298-99, 303-09 (1988) (courts should interpret statutes whose benefits are 
concentrated and costs diffuse narrowly, and interpret statutes whose costs are 
concentrated and benefits diffuse broadly); Jonathan R. Macey, Promoting Public- 
Regarding Legislation Through Statutory Interpretation: An Interest Group Model, 86 
Colum. L. Rev. 223, 228, 252 (1986) (because of the problems of interest-group influences, 
judges should narrowly interpret all statutes in derogation of the common law); John 
Shepard Wiley, Jr., A Capture Theory of Antitrust Federalism, 99 Harv. L. Rev. 713, 743-44 
(1986) (judges should subject any state and local regulation that resulted from producer 
capture to antitrust efficiency review). 

59 



COLUMBIA LAW REVIEW 

spirit, the neopluralist theory argues for reforms facilitating participation 
in regulatory decisionmaking, including more robust standing rights for 
interest groups representing underrepresented interests.169 In addition, 
a neopluralist might argue for greater reliance on governmental decision- 
making bodies (such as independent agencies or the Office of 
Management and Budget) who might be less susceptible to uneven 
interest-group pressures. 

But whatever the specific policy reforms advocated, they share a com- 
mon premise: The problem of illicit interest-group influence is not in- 
tractable, but may be solved by adjusting the regulatory decisionmaking 
apparatus.170 Such reforms all seek to correct imbalances in the interest- 
group competition-to level the interest-group playing field. They thus 
share with pluralism a favorable view of interest-group competition, so 
long as that competition is fair. To the extent that many interests are 
adequately represented by organized groups, the theory endorses group 
competition. Where, on the other hand, some interests are systematically 
underrepresented and regulatory outcomes are therefore biased, the the- 
ory calls for reforms that in one way or another reproduce the results that 
would be generated in an environment of healthy interest-group 
competition. 

2. A Critical Assessment. - Although the neopluralist theory resists 
the public choice claim that interest-group influence on regulatory deci- 
sionmakers inevitably works to benefit the organized few at the expense 
of the undetecting many, it does not provide much justification for that 
resistance. It does not explain, for example, how interest groups, particu- 
larly those seemingly representing general interests-consumer groups, 
environmental groups, and the like-emerge. Whereas the public choice 
theory's treatment of the collective action problem is problematic, the 
neopluralist theory provides little treatment at all. It neither squarely 
confronts the problem of collective action, nor explains how interest 
groups overcome that problem or why the problem is unimportant. 

This omission is significant given that the neopluralist theory chal- 
lenges the public choice theory in large part on the grounds that interest- 
group competition appears more pluralistic than the public choice the- 
ory acknowledges. Jack Beermann, for one example, expresses a view 
characteristic of legal scholars who resist the public choice theory's 
message: 

In our own political system, we see the average person's interests 
represented through organizations such as consumer advocacy 
groups, although public choice would argue that only a narrow 

169. See Stewart, supra note 113, at 1723-48 (explaining that rise of interest- 
representation model led to calls for more permissive standing doctrines). 

170. Such policy reforms are entirely compatible with Becker's analysis. He assumes 
that groups will be able effectively to advance their interests, but his argument does not 
preclude reforms that would promote interest-group mobilization by groups that have 
difficulty advancing their interests. 
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band of consumer interests are likely to be represented. Still, 
casual observation indicates that there is relatively widespread 
participation in interest groups representing the interests of 
great numbers of people.171 

Edward Rubin puts the point less diplomatically: 
Using free-rider effects to explain interest group behavior 
presents both empirical and theoretical difficulties. Empirically, 
the last two decades have seen the rise of several major public 
interest lobbies that have effortlessly borne innumerable free 
riders with them in their rise to power. Indeed, many of these 
lobbies invoke the presence of free riders as a raison d'etre, as a 
call to participation from their fare-paying members. The con- 
sumer movement champions the rights of the impoverished, the 
uninformed, and the disaffected; the environmental movement 
declares itself the protector of future generations; and the anti- 
abortion movement defends the rights of the unborn. The suc- 
cess of such "public interest" groups and their free-riding con- 
stituencies defies the predictions of public choice's interest- 
group theory.172 

Many others make similar claims.173 
But this familiar argument concludes that the problem of collective 

action must not be very important only by effectively assuming it away. 
This is true because the claim that the existence of general-interest inter- 
est groups defies the public choice theory's predictions must assume that 
those who purport to represent broad interests indeed do so fairly well: 
Consumer and environmental groups only undermine the public choice 
theory's predictions if they constitute examples of successfully organized 
diffuse interests. The question becomes, then, whether consumers and 
voters sensitive to environmental issues have successfully mobilized into 
organized groups to advance their collective interests. And if they have, 
the next question becomes whether such groups can overcome principal- 
agent slack sufficiently so as to ensure that group leaders truly advance 
the regulatory preferences of their memberships. If those groups pur- 
porting to represent ordinary consumers' and voters' interests in fact do 
not-if, for example, their activities advance only the narrow interests of 

171. Beermann, supra note 102, at 189. 
172. Edward L. Rubin, Beyond Public Choice: Comprehensive Rationality in the 

Writing and Reading of Statutes, 66 N.Y.U. L. Rev. 1, 12 (1991) (citations omitted). 
173. See, e.g., Harold H. Bruff, Legislative Formality, Administrative Rationality, 63 

Tex. L. Rev. 207, 244 (1984) ("Long-held theories that agencies become the captives of 
their regulated industries no longer seem true, if they ever were, in light of such 

developments as ... the rise of 'public interest' groups, and opportunities for widespread 
participation in administrative processes."); Hovenkamp, supra note 155, at 102-03 
(suggesting that Olson's predictions concerning the types of political interest groups that 
will be successful unduly inform the public choice theory, and that large yet successful 
interest groups such as the American Association of Retired Persons (AARP) call the public 
choice theory's logic into some question); cf. Farber & Frickey, supra note 155, at 892 
("[I]f Olson is correct, politics should be dominated by 'rent-seeking' special interest 

groups."). 
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a few politically entrepreneurial activists whose behavior is, for principal- 
agent reasons, not closely monitored by the average voter-then again 
such groups' existence proves little. Rather than answer these questions, 
however, the neopluralist theory assumes the answers are yes.174 

Moreover, assuming that principal-agent problems are not severe- 
that public interest group leaders pursue regulatory policy goals that re- 

174. To put the point another way, the public choice theory itself can account for the 
existence of consumer and other public interest groups. Its explanation holds that such 
groups do not represent general interests at all; consumer groups compromise much more 
than they advance consumers' interests. See Stigler, supra note 81, at 187-88. 

We are now going through a new period of salvation by public reform, similar in 
scale ... to the muckraking period preceding World War I. Then we had Upton 
Sinclair . . . now we have Ralph Nader and his graduate and prep school 
students. . . . [Their reforms] will not amount to much because there is no 
durable, effective political basis to support-or direct-the efforts of professional 
(to say nothing of amateur) reformers. Mr. Nader must flit from automobiles to 
drugs to local property assessments, cognizant that the public's interests and 
sympathies are not forever capturable by his vendetta against the Corvair. 
Recitals of ancient evil bore even a punctilious saint, so a constant supply of new 
charges against new villains must be uncovered or fabricated, and suitably printed 
in the hot ink of outrage. ... It is of regulation that the consumer must beware. 

Id.; see also George J. Stigler, A Sketch of the History of Truth in Teaching, in The Citizen 
and the State 189, 189 (1975) (expressing skepticism about possibility of consumer safety 
advocates promoting consumers' interests). Instead, they advance the personal, 
ideological, or political interests of their leaders, who are few in number. On this view, 
public interest groups corroborate more than they defy the public choice theory's 
predictions: Their mobilization requires coordination among only a small number of 
parties, and those parties' activities compromise the interests of those whom they purport 
to represent, who because of collective-action and principal-agent problems cannot 
monitor interest-group leaders. 

On the other hand, the public choice theory cannot too casually dismiss public 
interest groups as wholly unrepresentative of the average voter. After all, many public 
interest groups often define their interests in opposition to business interests. To that 
extent, public choice theorists cannot have it both ways: If business groups and trade 
associations are presumed to seek regulatory rents detrimental to the average voter, and if 
some public interest groups commonly define their interests in opposition to such groups, 
then it must be the case that those public interest groups are representing the average 
voter-however reflexively or zealously they may do so. It is too facile to say that consumer 
groups inevitably, or even commonly, compromise consumers' interests to advance the 
private interests of their leadership. Although available evidence suggests that some public 
interest groups are more liberal than the average voter they purport to represent, see 
Rothenberg, supra note 102, at 36-37 (reporting that 41.3% of the members of Common 
Cause consider themselves to be "liberal," whereas 9.3% of the national electorate do; 
21.8% consider themselves "slightly liberal," versus 13.5%; and 14.4% consider themselves 
"middle of road," compared to 30.6%), their presence in the regulatory regime is probably 
healthy from the public choice theory's perspective, insofar as they raise the cost of 
regulatory rent-seeking. For an intelligent development of this line of argument, see Ian 
Ayres & John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate 
54-100 (1992). Although Ayres & Braithwaite's Downsian view that public interest groups 
must represent the average voter fairly well (or risk losing financial support from voters to 
competitor public interest groups) downplays the principal-agent problems facing the 
average voter, they do show how public interest groups increase the cost of regulatory rent- 
seeking. 
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ally advance the interests of those whom they purport to represent-still 
the existence of such groups hardly "defies" the public choice theory, 
much less the logic of collective action on which it rests. For that logic 
purports to show that, all else equal, small groups fare better than large 
groups. Public choice theory need not deny the possibility that, in cer- 
tain circumstances, large groups may be privileged groups. In particular, 
where the benefits of collective action are very large-as they may be in 
the context of regulatory politics175-they might justify participation even 
by large numbers. 

In addition, the view that the very existence of interest groups repre- 
senting seemingly broad interests defies the public choice theory may ig- 
nore the real measure of the public choice theory's predictions-whether 
general-interest interest groups' size, resources, and influence are 
swamped by those of smaller, rent-seeking groups. In other words, the 
argument overlooks the big picture: A few small public interest groups in 
a regulatory regime overpopulated with rent-seeking interest groups does 
not allay worries about the systematic effects of interest-group influence 
on regulatory outcomes. The neopluralist theory's pluralistic confidence 
in interest-group competition is well-placed only insofar as public interest 
groups' influence is significant vis-a-vis other groups'.176 Thus, those who 
point to public interest groups to call into question public choice theory 
must go two steps further: They must also show that public interest 
groups are indeed fairly representative of broad interests, and further 
that those groups have some meaningful influence in regulatory decision- 
making, relative to other organized interests. In the meantime, it is not 
clear why one should share the neopluralist theory's commitment to reg- 
ulation. No less than the public choice theory's, its policy reforms do not 
quite follow from its description of the regulatory regime. It provides 
little theoretical reason for believing that the public choice theory's der- 
egulatory implications are misguided. And while the neopluralist theory 
proposes reforms that would help correct interest-group imbalances, it 
provides little reason to be confident either that those reforms would suf- 
ficiently compensate for uneven interest-group influence or that their 
costs would be outweighed by their improvements. 

Such theoretical uncertainties aside, a question remains whether the 
neopluralist theory can appeal to actual examples of regulatory policies 

175. See supra notes 59, 131. 
176. As Hardin points out: 
Anyone trying to explain political activity may then be led to think that morality is 
relatively important as compared with self-interest. But. . . this conclusion about 
the role of moral choice in the politics of the mass may be based on undue 
consideration of activity, when the more pervasive phenomenon may be 
explainable inactivity. 

Hardin, supra note 20, at 124; see also id. at 11 ("[E]nvironmentalists contribute woefully 
little to their cause given the enormous value to them of success and given the repeated 
survey results that show the strong commitment of a large percentage of Americans to that 
cause."). 
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reflecting a benign compromise among many competing interest groups: 
Do regulatory outcomes lend strength to the theory's commitment to reg- 
ulation? Although some questioned the importance of interest-group in- 
fluence,177 most scholars studying group politics in the 1960s reached the 
conclusion that narrow business interests typically prevail in policymak- 
ing processes over relatively diffuse public interests. These scholars 
agreed with the pluralists that interest-group activity is central to explain- 
ing policy outcomes, but argued that such activity is characterized much 
less by competition among heterogeneous interest groups than it is by 
business-interest domination.178 This view, which corroborated the con- 
clusions E. E. Schattschneider had drawn decades earlier in his classic 
work on interest-group influence on the Smoot-Hawley Tariff of 1930,179 
has largely prevailed over the competing view that interest-group influ- 
ence on policy outcomes is quite modest.180 

Still, interest group theorists might respond that even if the public 
interest movement does not defy the public choice theory, it should give 
one pause about strong versions of that theory. On this view, although 
the consumer and environmental movements of the early 1970s occurred 
too late to rescue pluralism, they at least complicate the public choice 
theory's story. The proliferation of consumer and environmental groups 
certainly increased interest-group competition in regulatory politics and 
made regulatory rent-seeking by business groups and trade associations 
more difficult. 

177. See generally Raymond A. Bauer et al., American Business & Public Policy: The 
Politics of Foreign Trade (1963) (detailed case study of domestic producers' influence on 
trade policy concluding that such influence is modest); Lester W. Milbrath, The 

Washington Lobbyists (1963) (survey of interest group activity in Washington concluding 
that interest groups are not particularly influential in policymaking processes). 

178. See G. Wilson, supra note 72, at 83 ("One of the best-known objections to 
pluralism is that though there are interest groups to defend sectional interests . . . there 
are no interest groups to defend the concerns of all."). This attack came originally from 
Theodore Lowi and Grant McConnell. See Lowi, supra note 72, at 91; Grant McConnell, 
Private Power and American Democracy 365 (1966); Theodore J. Lowi, American Business, 
Public Policy, Case-Studies, and Political Theory, 16 W. Pol. 677 (1964) (criticizing Bauer, 
Pool, and Dexter's conclusions). For more recent developments of similar themes, see, 
e.g., Schlozman & Tierney, supra note 72, at 58-87 (concluding, based on survey of 
Washington-based interest groups, that while group influence varies across different 
contexts and issues, as a general matter the population of interest groups overrepresents 
affluent interests). 

179. See Schattschneider, Politics, Pressures and the Tariff, supra note 42. 
Throughout his career, Schattschneider held that interest-group competition was 
lopsided-that the heavenly choir of pluralism sings with an upper-class accent. See also 
Schattschneider, The Semisovereign People, supra note 42. 

180. See, e.g., Hansen, supra note 57, at 227 (vindicating Schattschneider as against 
Bauer, Pool, and Dexter, though for reasons Bauer, Pool and Dexter identified). At the 
same time, however, it seems clear that business-oriented interest groups do not always 
dominate regulatory processes; their influence certainly is limited. See, e.g., John P. Heinz 
et al., The Hollow Core: Private Interests in National Policy Making (1993); Quirk, supra 
note 157. 
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But the available empirical evidence does not necessarily provide 
strong support for even this qualified view. For example, William 
Browne's study of interest-group competition following the consumer 
and environmental movements finds that an increase in the number of 
interest groups does not automatically translate to greater interest-group 
competition.181 Distinguishing between interest-group activity in "gen- 
eral policy domains" from interest-group activity on "particular policy is- 
sues," Browne finds that while more groups are active in recent years in 
certain policy domains, there is little interest-group competition on par- 
ticular policy issues within them.182 Instead, individual groups tend to 
create and occupy narrow policy-issue niches in which they face no com- 
petition from other groups. By developing policy niches, individual 
groups enjoy dominance on the specific issues in which they have devel- 
oped expertise. To be sure, groups may initially compete over the occu- 
pation of a policy niche, which provides some support for the neoplural- 
ist vision, but the point remains that an increase in the number of 
interest groups active in regulatory decisionmaking does not necessarily 
mean more interest-group competition. 

Taken on its own terms, then, the neopluralist theory of regulation is 
no stronger than the public choice theory to which it responds. While it 
correctly points out that interest-group competition is probably more plu- 
ralistic today than when the public choice theory was initially developed, 
and that the presence of a broader spectrum of interest groups gives one 
pause about some of the public choice theory's predictions, still the the- 
ory has little to say about such matters as how groups purportedly repre- 
senting the average voter emerge, whether they are truly representative, 
and whether their resources are sufficient to allow them to impede rent- 
seeking by other interest groups. This is not to say that interest group 
theorists are wrong to believe that on the whole regulatory outcomes do 
reflect many competing interests. Nor is it to say that their policy reforms 
aimed at correcting for interest-group imbalances are ultimately mis- 
guided. But if the neopluralist theory's commitment to regulation is well 
placed, it is so for reasons the underdeveloped theory itself has not yet 
supplied. 

C. The Public Interest Theory 

Like the neopluralist theory, the public interest theory of regulation 
also challenges the public choice theory. Although early incarnations of 
this alternative held that regulatory outcomes usually vindicate the eco- 
nomic and political justifications for regulation,183 contemporary public 

181. See William P. Browne, Organized Interests and Their Issue Niches: A Search 
for Pluralism in a Policy Domain, 52 J. Pol. 477 (1990). 

182. See id. at 487-94. 
183. As Levine explains: "Regulators sifted facts, rendered and explained their 

judgments, and generally did a creditable, if flawed job, or so we thought. This view of the 
origins and operation of the process came to be known as the 'public interest' theory of 
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interest theorists argue more modestly that regulatory outcomes amelio- 
rate market failures and vindicate the citizenry's interests not routinely, 
but sometimes, and much more commonly than other scholars of regula- 
tion acknowledge: Regulation may not always further the citizenry's gen- 
eral interests, but several recent major regulatory initiatives are inexplica- 
ble without incorporating some variation of the old public interest 
theory. Indeed, the observation that general-interest regulatory policies 
often triumph motivated the development of the new public interest the- 
ory.184 What new picture does it provide? 

1. The Basic Theory. - The regulatory world according to the public 
interest theorist is populated by three types of actors-"the regulator,"185 
the citizenry at large, and special interest groups, organized subsets of the 
citizenry who are especially sensitive to particular regulatory policies and 
who thus have especially strong preferences about what constitutes desira- 
ble regulatory outcomes in particular areas. The goals of the citizenry 
and of special interest groups are straightforward. Members of the citi- 
zenry want, first, regulatory outcomes that satisfy their preferences, and, 
second, the opportunity to pursue all of their other goals. In other 
words, members of the citizenry seek what they consider to be desirable 
regulatory policies, but their pursuit of desirable regulatory policies com- 
petes with their pursuit of other goals. Their stake in regulatory poli- 
cymaking is thus limited. Special interest groups' stakes in regulatory pol- 
icy are also limited, but less so. In fact, what distinguishes a special 
interest group from the rest of the citizenry is exactly its heightened stake 
in regulatory outcomes. Special interest groups, like the citizenry at 
large, seek what they consider to be desirable regulatory policies in 
whatever regulatory areas that affect them particularly. Relative to the 
citizenry at large, though, they do so more actively. 

The regulator's goals are more complex. First, regulators have one 
important, self-regarding goal, the prolonged enjoyment of holding their 

regulation." Levine, supra note 151, at 179; see also id. at 179 n.1 (collecting sources of 

early incarnations of the public interest theory). This basic image of the possibility of 

benign, apolitical regulatory decisionmaking is traceable at least to Woodrow Wilson. See 
Woodrow Wilson, The Study of Administration, 2 Pol. Sci. Q. 197 (1887). 

184. Levine and Forrence explain that their aim is to seek to "reconcile the usefulness 
of 'capture' analysis and prediction with the persistence of important examples of public- 
interest triumph and the common use of public-interest rhetoric." Levine & Forrence, 
supra note 5, at 171; see also id. at 172, 191 n.25 (explaining similar aim); Levine, supra 
note 151, at 180-81, 191 (explaining attempt to revive a modified version of the public 
interest theory that cannot explain public-interest regulatory successes inexplicable by 
versions of the capture theory). Levine and Forrence's work thus resonates with some 
recent scholarship on Congress which, relative to the "capture" literature, provides fairly 
benign pictures of that institution. See, e.g., Arnold, supra note 57 (providing theory and 
examples of congressional decisionmaking that entertain possibility of general-interest 
legislation); Krehbiel, supra note 11 (offering benign explanations for institutional 
organization of Congress). 

185. The "regulator" is a catch-all term for "a legislator, commissioner, agency head, 
or bureaucrat." Levine & Forrence, supra note 5, at 167. 
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positions. Regulators seek to preserve their positions both for the current 
personal benefits associated with those positions, and for the expected 
personal benefits they will receive upon leaving those positions as a con- 
sequence of having held them. (Private employers will pay more for for- 
mer officeholders, for example.) In this mode, regulators pursue special- 
interest regulatory outcomes when doing so furthers their self- 
preservation, and they pursue more general interests-that is, policies en- 
joying broad public support186-when doing that furthers their political 
self-preservation.187 The revived public-interest theory thus shares one 
essential motivational assumption-self-interested behavior on the part of 
regulators-with the public choice theory. 

Regulators also have other-regarding goals, however. That is, at 
times they seek to advance the interests of the citizenry at large, not their 
own selfish interests.188 Sometimes, regulators and the citizenry agree on 
what furthers general interests. Other times, regulators believe that they, 
not the citizenry, truly understand what really furthers general interests. 
In such a case, regulators' other-regarding goals can lead them to act in a 
"Burkean" mannerl89-doing what is "best" for the misguided citizenry 
rather than what the citizenry might prefer. 

186. "General interests" here does not speak to the intrinsic merit of the regulatory 
policy in question, but rather to the breadth of support a policy enjoys from the citizenry. 
See Levine & Forrence, supra note 5, at 176, 192-93. 

187. See id. at 177-81. 
188. See id. Here too, regulator's regard for general interests, not "the" public 

interest, is what public-interest theorists have in mind when presenting regulators' other- 
regarding goals. In any event, the assumption that regulatory decisionmakers are 
sometimes motivated by a concern for "the public interest," or by self-interested 
motivations to vindicate "the public interest," would not require that any particular content 
be given to the concept of "the public interest." On the possible meanings of that concept, 
see generally Virginia Held, The Public Interest and Individual Interests (1970); Glendon 
Schubert, The Public Interest (1960); Clarke E. Cochran, Political Science and "The Public 
Interest," 36J. Pol. 327 (1974); Norton Long, Conceptual Notes on the Public Interest for 
Public Administration and Policy Analysts, 22 Admin. & Soc. 170 (1990); Barry M. Mitnick, 
A Typology of Conceptions of the Public Interest, 8 Admin. & Soc. 5 (1976). That 
assumption would require only that regulators believe that such content can be provided- 
that they believe that their decisions further some public interest, whatever they may think 
that public interest is. See Noll, supra note 137, at 19 (making similar observation); Steve 
Kelman, Adversary and Cooperationalist Institutions for Conflict Resolution in Public 
Policy Making, 11 J. Pol'y Anal. & Mgmt. 178, 181 n.2 (1982) (same). According to 
contemporary public interest theorists themselves, advancing "the public interest" is 
tantamount to advancing social welfare, that is, ameliorating the consequences of market 
failures. See Levine & Forrence, supra note 5, at 168. 

[W]e can see regulation as the necessary exercise of collective power through 
government in order to cure "market failures," to protect the public from such 
evils as monopoly behavior, "destructive" competition, the abuse of private 
economic power, or the effects of externalities. Something like this account, 
explicitly or implicitly, underpins virtually all public-interest accounts of 
regulation. 

Id. 
189. See Levine & Forrence, supra note 5, at 176. 
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Naturally, the consequences of this combination of actors and goals 
depend upon the environmental constraints under which regulators, citi- 
zens, and special interest groups operate. The public interest theory em- 
phasizes two determinants of regulatory outcomes. The first is political 
competition: Because regulators' continued tenure depends upon their 
ability to sustain political support, whether they will support recognized 
general-interest regulatory policies, special-interest regulatory policies, or 
their own Burkean regulatory agenda depends in large part on the conse- 
quences that doing so will have on maintaining their positions. 

Those consequences, in turn, are a function of the second environ- 
mental factor the public-interest theory emphasizes: principal-agent 
slack. Given that the citizenry cannot monitor its regulators costlessly- 
for knowing what regulators do requires considerable investments in 
time, information, and organization, all of which are stymied by the logic 
of collective action'90-regulators enjoy a certain amount of regulatory 
slack. In contrast to the citizenry at large, however, special interests by 
definition have greater incentives-more at stake-to monitor regula- 
tors. Given that the opportunity costs of collective action are greater for 
citizens than for special interests, regulatory slack is greater between citi- 
zens and regulators than between special interests and regulators. 

Regulators sometimes use that slack to pursue their self-interested 
goals. Where slack is relatively high, regulators will not be rewarded by 
the citizenry for pursuing general-interest policies that the citizenry 
would favor. And, worse, they stand to lose political support by favoring 
such policies where special interests oppose them. Slack thus makes pos- 
sible regulatory opportunism: The citizenry's obstacles to monitoring af- 
ford opportunities for regulators to pursue narrow-interest policies to the 
detriment of the citizenry's general interests.191 Faced with such oppor- 
tunities, regulators have a choice. First, they can exploit slack by favoring 
special interests. In return, special interests provide both political sup- 
port and the prospect of future employment, thereby advancing a regula- 
tor's self-regarding goals. 

Alternatively, regulators can behave in a Burkean fashion and pursue 
what they deem to be in the citizenry's interest, notwithstanding the polit- 
ical costs vis-a-vis special interests that such a strategy entails.192 The citi- 
zenry may not agree with the regulators' vision of desirable regulatory 
policy, but where slack is high any such disagreement does not matter. 
What does matter is that where a regulator acts as a Burkean, she 
foregoes the political support that championing special interests would 
have brought and she potentially suffers the costs of affirmative opposi- 

190. See id. at 183-85. 
191. See, e.g., id. at 176-77 ("[High monitoring costs] offer a self-regarding subset of 

the polity and self-regarding regulators an opportunity to exploit jointly what Kalt and 
Zupan call 'slack' between the general polity and the regulator." (citation omitted)); id. at 
177 ("Slack allows policy discretion which can be used to favor special-interest groups."). 

192. See id. at 177, 179-80. 
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tion by implicated special interests (who might try to bring to the citi- 
zenry's attention Burkean decisions that the citizenry would not support). 
She may do so nevertheless, for other-regarding reasons.193 

Where slack is low, on the other hand, regulators have every incen- 
tive to pursue general interests, according to the public interest theory. 
Regulators may do so out of benevolence, because for other-regarding 
reasons they want to effectuate those regulatory policies the citizenry 
wants. Or they may do it for selfish reasons, simply to reap the political 
benefits that public support brings with it. Either way, regulators will sup- 
port general-interest regulation when under the public's eye. In fact, one 
benefit of supporting general-interest regulation today is that doing so 
may increase a regulator's future opportunities for supporting politically 
beneficial special-interest regulation. As Michael Levine and Jennifer 
Forrence (the theory's architects) explain: 

If a regulator . . . can invest time, effort, and resources in being 
on the general-interest side of issues that become very "hot," she 
can generate more general support .... Such efforts can have 
dual benefits: not only can they . . . engender widespread polit- 
ical support for general-interest positions, but they can also be 
used by regulators to signal trustworthiness on those issues for 
which it will continue to be too costly for the general polity to 
monitor the regulator. ... In doing so, [the regulator] will 
hope both to get support on the issue in question and to rein- 
force the notion that her unobserved behavior is equally in step 
with the preferences of the polity.194 

As a result, some regulatory issues, in particular those of which the citi- 
zenry is especially cognizant, are resolved by regulators in a way that ad- 
vances general interests. 

Identifying the principal actors in regulatory decisionmaking, their 
goals, decisionmaking constraints, and the possible regulatory outcomes 
generated by all of the above raises many empirical questions concerning 
the real-world incidence of general-interest, special-interest, and Burkean 
regulatory outcomes. Again, public interest theorists acknowledge that 
special-interest regulation may be a familiar result.195 They argue, how- 
ever, that Burkean and especially general-interest regulation sometimes 
best describe regulatory decisions. The public interest theory further 
predicts that "if there are regulatory issues that are on the public agenda, 
outcomes on those issues will more frequently than not be characterized as gen- 
eral interest"196-the theory's "most important prediction"197 and one that 

193. See id. at 183; see also id. at 193 ("Whether a regulator will be captured or not is 
a function of whether slack has been drastically reduced by moving an issue onto the 

public agenda and, if not, whether or not the regulator with the relevant slack will behave 
in a Burkean manner."). 

194. Id. at 186. 
195. See, e.g., id. at 190-91. 
196. Id. at 194 (emphasis added). 
197. Id. 

69 



COLUMBIA LAW REVIEW 

most distinguishes it from its rivals. Moreover, public interest theorists 
add, their theory is testable-whether its predictions concerning slack 
and general-interest regulatory policies conform to empirical reality is 
susceptible to measurement'98-though public interest theorists them- 
selves have not gone very far to test those predictions. The theory identi- 
fies several slack-reducing forces-incumbent self-publicity, political ri- 
valry, general-interest groups, public-policy scholars, and the news 
media-and predicts that when these forces reduce principal-agent slack 
by putting regulatory issues on the public agenda, general-interest regula- 
tory policies will usually result.199 

The resuscitated public interest theory of regulation does more than 
describe and predict, however. Like the public choice and neopluralist 
theories, it is in part a normative theory as well. It is normative first in the 
sense that it embraces the correction of market failures as the dominant 
criterion against which regulatory outcomes are to be assessed. Accord- 
ing to Levine and Forrence: 

[W] e can see regulation as the necessary exercise of collective 
power through government in order to cure "market failures," 
to protect the public from such evils as monopoly behavior, "de- 
structive" competition, the abuse of private economic power, or 
the effects of externalities. Something like this account, explic- 
itly or implicitly, underpins virtually all public-interest accounts 
of regulation.200 

Regulation is justified because the regulatory regime can do what the 
market cannot. Where the regulatory regime works-produces market- 
correcting, general-interest policies-it should be left alone. Where, on 
the other hand, regulatory responses to market failures have been mis- 
guided-compromised by special-interest influences-slack-reducing re- 
form is in order. The fact that public interest theorists call for regulatory 
reform rather than deregulation reveals their basic commitment to the 
position that regulatory failures are, though common, not inevitable. Be- 
cause the public interest theory does not call for dismantling the regula- 
tory regime, it implies that regulatory failures are less costly than regula- 
tory successes are beneficial by an amount exceeding the costs of both. 
Otherwise, calls for deregulation would seem justified. 

2. A Critical Assessment. - Like the public choice theory, the public 
interest theory integrates the logic of collective action and the conse- 
quences of principal-agent slack, and observes that their combination 
may allow regulators to act outside of the citizenry's purview. Also like 
the public choice theory, the public interest theory holds that regulators' 
private incentives sometimes lead them to make regulatory decisions that 
an informed citizenry would not want. It thus also takes slack to be an 
important variable in determining regulatory outcomes, and posits that 

198. See id. at 171-73, 181, 194. 
199. See id. 
200. Id. at 168. 
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that variable takes different values depending on how easy it is for the 
citizenry to overcome the organizational and other obstacles to monitor- 
ing regulators. For all of its resourcefulness, however, the public interest 
theory nevertheless has some very important weaknesses. 

First, as its proponents acknowledge, the theory generates much the 
same predictions for two different types of regulatory decisions, special- 
interest decisions and Burkean decisions.201 That is, by definition 
neither type enjoys the support of an informed citizenry, and neither 
would enjoy the citizenry's support under conditions of low slack. Conse- 
quently, it is not clear how Burkean and special-interest regulatory deci- 
sions are to be differentiated. (Regulator motivation itself is difficult to 
measure directly.202) Whether or not a regulatory issue is on the public 
agenda is amenable to some amount of measurement-through polls, 
measurement of press coverage, and so on203-but whether a regulatory 
issue not on the public agenda is on any special interest's agenda would 
be much more difficult to assess, requiring an exhaustive examination of 
the relationship between a regulator and all of the special interest groups 
possibly affected by a given decision. Moreover, the theory does not fore- 
close the possibility that a Burkean regulator might believe that what a 
special interest group wanted was also in the public's interest. In such a 
case, the regulator's selfish and other-regarding goals could be accom- 
plished simultaneously; high-slack Burkean and special-interest outcomes 
would be identical. For two reasons, then, it may be very hard to know 
when a regulator acts to advance a special interest or, instead, out of 
Burkean benevolence. And to the extent the theory cannot segregate 
these two possibilities, testing it would be rather difficult. 

More importantly, if regulators are sometimes motivated by other- 
regarding goals, the public interest theory raises the question of why they 
would behave as Burkeans only under conditions of high slack.204 What, 
in other words, would prevent a Burkean from resisting the pressures of 
general interests in order to do what she believes to be truly in the citi- 
zenry's interest? Admittedly, doing so would forego the political benefits 
that would result from supporting popular regulatory measures. But that 
observation does not answer the question, for behaving like a Burkean 
under conditions of high slack also entails forgoing political benefits, in 
particular, the benefits a regulator would have enjoyed from supporting a 
special-interest policy instead. If a Burkean is willing to make political 
sacrifices under conditions of high slack, in other words, why not under 
low as well?205 The theory provides no answer. 

201. See id. at 194-95. 
202. See id. at 182, 194. 
203. See id. at 194. 
204. The theory holds specifically that slack is a "necessary" condition of Burkean 

regulatory behavior. See id. at 183. 
205. Of course, Burke himself did not contemplate that Burkeans would behave as 

such only under conditions of high slack. See, e.g., Edmund Burke, Address to the 
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On the other hand, if the theory were to allow the possibility of 
Burkean behavior under conditions of low slack as well as high, then the 
theory would be even more untestable than suggested above: Any low- 
slack special-interest policy could be the result of low-slack Burkeanism, 
just as any high-slack special-interest policy could be attributed to high- 
slack Burkeanism. In other words, creating conditions of low slack- 
putting a regulatory item squarely on the public agenda-would not be 
sufficient to predict a regulatory outcome enjoying broad public support. 
Thus, it would be very difficult indeed to know whether, when, and how 
much regulatory principal-agent slack-the theory's core concept-really 
matters. 

To complicate things still further, the public interest theory seems to 
allow for general-interest regulatory decisions under conditions of high- 
slack. This happens whenever a regulator resists special-interest pressures 
and also happens to agree with the public about what is best for it.206 
Thus, not only does low slack seem insufficient to predict general-interest 
regulation (given the overlooked possibility of low-slack Burkeanism), but 
general-interest regulation itself does not imply low slack. Here once 
again, then, testing the theory seems difficult to do, even in principle. 

In short, the public interest theory does not clearly and persuasively 
specify the relationships among regulatory slack, regulator motivation, 
and special- versus general-interest policies: The theory distinguishes 
special-interest and Burkean regulatory outcomes only according to regu- 
lator motivation; it inexplicably posits that regulators would behave in a 
Burkean manner thereby spending political capital only under conditions 
of high slack; it provides no method of predicting whether a regulatory 
outcome will be in the general interest even when it is possible to deter- 
mine whether that outcome was generated under conditions of high or 
low slack; and it provides no way of determining whether an outcome was 
generated under conditions of high or low slack even when it is possible 
to determine whether that outcome enjoys general-interest support. 

Standing alone, however, these weaknesses might not warrant dis- 
missing the public interest theory entirely. As already seen, its counter- 
parts also leave open similarly important theoretical questions. The more 
serious challenge for the public interest theory, perhaps, concerns how 
well it comports with regulatory reality. And if the public interest theory 
is supportable empirically, then its proponents should at least be able to 

Electors of Bristol, in The Collected Works of Edmund Burke 365, 365-424 (3d ed. 1869). 
Given that Levine and Forrence observe that under high-slack conditions a Burkean 
regulator runs some risk that the public will discover regulatory policies inconsistent with 
their own preferences-a risk that the regulator will sometimes take-see Levine & 
Forrence, supra note 5, at 177-78, it is unclear why the regulator would never openly 
pursue regulatory policies that do not enjoy general-interest support. Put differently, if a 
regulator would pursue Burkean policies where there was a 30% chance of detection by 
the citizenry, why not, on occasion, where there was an 80% chance? If a 60% chance, why 
never a 90% chance? 

206. See Levine & Forrence, supra note 5, at 183. 
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identify real-world regulatory decisions enjoying general-interest support. 
Beyond this, showing that those same outcomes were effected under low- 
slack conditions would support the theory, whereas the identification of 
general-interest regulatory policies effected in high-slack environments 
would call the theory into some question, as would the emergence of 
special-interest policies in low-slack environments. Given that public in- 
terest theorists have identified the institutions that reduce slack by mak- 
ing the citizenry aware of regulatory issues-incumbent self-publicity, 
electoral rivalry, public interest groups, scholars and policy analysts, and 
the news media207-one would expect to see these institutions in particu- 
lar at work in the development of general-interest regulatory outcomes. 
In short, it is important for the theory first that some identifiable general- 
interest policies exist, and second that they are found under recognizable 
conditions of low regulator slack. 

Public interest theorists mention deregulation of the airlines as the 
main example lending empirical support to their theory.208 In 1978, 
Congress passed the Airline Deregulation Act, which required the termi- 
nation of regulation of market entry and rates by 1983 and the dissolu- 
tion of the Civil Aeronautics Board (CAB) by 1985.209 Congress did so at 
the initiation of the CAB itself, with the support both of CAB administra- 
tors-including two CAB chairs, John Robson and Alfred Kahn-and of 
much of the board's staff.210 As mentioned, such events are difficult to 
explain according to the public choice theory. As Levine writes: 

Imposition of airline deregulation over the opposition of the in- 
dustry and the aviation bar is flatly inconsistent with the Stigler 
hypothesis and the capture hypothesis. It is possible to explain 
in terms of the lawyer-dominance hypothesis, the Peltzman hy- 
pothesis, and the Posner taxation hypothesis only if the actors 
and claimants preferred to play in one spectacular, but short- 
lived, "Gotterdammerung," .... Eliminating rate regulation on 
the upside as well as the downside is difficult to reconcile with 
the Peltzman modification of the Stigler theory, since it leaves 
the agency in no position to continue to alternate in bestowing 
benefits on the industry and user groups. Entry control was 
eliminated without any clear knowledge on anyone's part as to 
which firms would benefit and which would be harmed.211 

207. See id. at 185-88. 
208. See Levine, supra note 151, at 189-94; Levine & Forrence, supra note 5, at 187, 

192, 195. 
209. Airline Deregulation Act of 1978, Pub. L. No. 95-504, ? 40a, 92 Stat. 1705, 1744 

(codified in scattered sections of 49 U.S.C.). 
210. See Derthick & Quirk, supra note 151, at 17, 58, 72, 78-79, 83-84, 89-91; Levine, 

supra note 151, at 190. See generally Anthony E. Brown, The Politics of Airline 
Deregulation (1987). 

211. Levine, supra note 151, at 191; see also Derthick & Quirk, supra note 151, at 
16-17 (noting that deregulation of airlines, as well as of trucking and telecommunications, 
is hard to explain according to conventional accounts of regulation given that "the policy 
shift toward deregulation was unambiguous, and at least at the outset the dominant 
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Public interest theorists also mention deregulatory regulatory initia- 
tives in areas such as trucking, telecommunications, and securities in fur- 
ther support for the theory.212 In 1976-1979, the Interstate Commerce 
Commission (ICC) deregulated the trucking industry, making entry into 
interstate trucking easier and increasing the size of deregulated zones 
surrounding terminals and commercial areas; in the late 1970s and early 
1980s, the FCC undertook deregulation of the communications equip- 
ment business and cable television; and the SEC deregulated brokerage 
commissions during the same period.213 Congress passed deregulatory 
statutes in each of these areas, but in doing so Congress followed more 
than it led agency initiatives.214 These examples too are taken to lend 
credence to the public-interest theory's account of regulation: "None of 
these events is predicted or explained very well by [other] theories of 
regulation."215 

Public interest theorists furthermore point out that all of these initia- 
tives were the product of a low-slack regulatory atmosphere. Hearings on 
airline deregulation before the Senate Subcommittee on Administrative 
Practices and Procedures, for example, "began a process that resulted in 
intense media coverage of the issue from 1976-1978."216 And by virtually 
all accounts, deregulation of the airlines, like deregulation in the other 
areas, eventually enjoyed general support; existing regulation in these ar- 
eas was widely considered to have benefitted either no one at all or else 
only the airlines themselves. General-interest outcomes generated in low- 
slack regulatory climates thus may provide some empirical support for 
the public interest theory. 

But generously assuming that all of these initiatives were indeed un- 
dertaken in a climate of low regulatory slack-that citizens were espe- 
cially cognizant of these regulatory issues-the examples hardly recom- 
mend the public interest theory, much less the regulatory regime. This is 
true because the regulatory decisions identified are all instances of dis- 
mantled regulatory programs. The public interest theory thus turns out 
to be a theory of deregulation. And deregulation in the above areas was 
widely considered to be in the public interest precisely because earlier 
attempts at regulation in those areas were not successful. All things con- 
sidered, then, those regulatory initiatives-first regulation then deregula- 

industry interests were overwhelmingly opposed to this shift"); Levine, supra note 151, at 
190 (noting that airline industry resisted deregulation strenuously). 

212. See Levine, supra note 151, at 180; Levine & Forrence, supra note 5, at 192. 
213. See Levine, supra note 151, at 180. For background facts on these and other 

deregulatory initiatives, see generally Arnold, supra note 57; Derthick & Quirk, supra note 
151. 

214. See Derthick & Quirk, supra note 151, at 5-8. 
215. Levine, supra note 151, at 180; see also Derthick & Quirk, supra note 151, at 17 

(noting that deregulation of trucking and telecommunications presented "corporate and 
union opposition to reform . . . as formidable as any that American society has to offer," 
including AT&T and the Teamsters). 

216. Levine & Forrence, supra note 5, at 195 & n.27. 
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tion-essentially left the public back where it started, minus the resources 
spent initially regulating and then deregulating. The public interest the- 
ory of regulation thus suffers embarrassment in the absence of examples 
of successful affirmative efforts to correct market failures. Because pro- 
ponents of the public interest theory take the amelioration of market fail- 
ures to be the main justification for regulation,217 they can resist calls for 
wholesale deregulation only if they can produce examples of successful 
regulation. 

After all, one could make a strong case, consistent with all of the 
public interest theory's evidence, that regulation never serves general in- 
terests, though regulators themselves sometimes do make regulatory deci- 
sions that further popular general interests. This argument accepts the 
public choice theory's basic framework, but adds one small twist: Under 
ordinary circumstances, which for collective action reasons are conditions 
of high principal-agent slack, regulators will regulate to confer regulatory 
benefits on politically supportive special interest groups. Occasionally, 
where the news media, policy analysts, or political adversaries have made 
salient the adverse general consequences of those decisions, regulators 
will make decisions to deregulate. According to this variation, it is much 
easier to raise public awareness about failed regulatory programs than it 
is to raise public awareness about needed but nonexistent or underdevel- 
oped regulatory programs. Regulatory policies that advance narrow in- 
terests at the greater expense of general interests might from time to time 
be exposed through the efforts of the slack-reducing forces that public- 
interest theorists identify-news media, watchdog interest groups, 
"Golden Fleece Awards," and so on-but the general citizenry is virtually 
never galvanized on behalf of affirmative efforts to regulate.218 And if it 
is, the publicity necessary to ensure that established regulatory programs 
are not captured by special interests is unlikely (for reasons the public 
interest theory itself identifies) to last very long. In this light, occasional 
general-interest decisions to deregulate are not inconsistent with the hy- 
pothesis that affirmative regulatory decisions always benefit special inter- 
ests at the greater expense of general interests. 

In the end, then, the public interest theory of regulation currently 
suffers from a lack of supporting empirical evidence as well as from signif- 
icant conceptual cloudiness. The best that can be said for the theory is 
that although it generates rather ambiguous predictions, it is nevertheless 
partly coherent (except for its inconsistent Burkeanism), parsimonious, 
and refutable (insofar as Burkean and special-interest regulatory policies 
can be distinguished). Its continued development and further empirical 
investigations thus may prove productive. Furthermore, the theory does 

217. See supra note 200 and accompanying text. 
218. Cf. Levine & Forrence, supra note 5, at 190 ("Most regulatory issues are highly 

specialized and do not generate much general attention. Complexity and lack of salience 
make efforts to overcome slack on regulatory issues-especially issues of economic 
regulation-particularly costly."). 

75 



COLUMBIA LAW REVIEW 

enjoy at least some modest support from the fact that regulators some- 
times act to further general interests, a phenomenon which might be 
completely inexplicable by competitor theories. Examples of affirmative 
general-interest regulatory decisions would lend additional credence to 
it. In the meantime, however, it is not at all clear that either the theory's 
commitment to the regulatory regime or its hope that the right set of 
slack-reducing reforms would produce more efficient regulatory out- 
comes is well placed. 

D. The Civic Republican Theory 

Yet a fourth body of post-pluralist work on regulation can be called 
the "civic republican theory" of regulation.219 This still-emerging theory 
seeks to offer a fundamentally different vision of the regulatory regime, 
according to which regulatory outcomes are best understood as the prod- 
uct of collective deliberation about regulatory goals and values. As such, 
they are not neatly reducible to the underlying private interests and pref- 
erences of participants in regulatory decisionmaking processes. 

1. The Basic Theory. - The civic republican theory rejects the public- 
choice, interest-group, and public-interest premise that regulatory deci- 
sionmaking in one way or another involves simply preference aggrega- 
tion. It holds instead that regulatory decisionmaking can, should, and to 
some extent does involve the identification of shared regulatory values- 
of what those with a stake in a decision ultimately come to prefer.220 On 

219. See, e.g., Sunstein, supra note 2, at 12 ("In its best form, the modern regulatory 
system can be seen as a kind of post-New Deal republicanism."); see also Farber & Frickey, 
supra note 72, at 57-62 (defending possibility of civic republican understanding of public 
choice); Michael A. Fitts, Can Ignorance Be Bliss? Imperfect Information as a Positive 
Influence in Political Institutions, 88 Mich. L. Rev. 917, 918 & n.1 (1990) (using "civic 
virtue" and "civic republican" to label one influential approach to legal institutions). See 
generally Ayres & Braithwaite, supra note 174, at 54-100 (developing theory of regulatory 
tripartism-regulatory decisionmaking involving agencies, regulated firms, and public 
interest groups-as a response to capture, grounded in "republican" tradition); Reich, 
supra note 166; Mark Seidenfeld, A Civic Republican Justification for the Bureaucratic 
State, 105 Harv. L. Rev. 1511 (1992). One could use other terms to label this constellation 
of theories. For example, Steven Kelman uses the term "cooperationalist" to refer to what 
others mean by "republican" or "civic republican," see Kelman, supra note 188, while 
Gerald Frug uses the term "administrative democracy," see Gerald E. Frug, Administrative 
Democracy, in Handbook of Regulation and Administrative Law (David H. Rosenbloom & 
Richard D. Schwartz eds., 1994), and Ayres and Braithwaite sometimes use the term 
"regulatory communitarianism," see Ayres & Braithwaite, supra note 174, at 92, to capture 
the same basic image. 

220. See, e.g., Sunstein, supra note 2, at 12. 
[The goal of post-New Deal regulatory republicanism] is . . . to permit a large 
range of governmental activity in the interest of economic productivity and 
protection of the disadvantaged-while simultaneously adhering to the original 
belief in the governmental process as one of deliberation oriented to the public 
good rather than as a series of interest-group tradeoffs. 

Id.; id. (Liberal republicanism treats the political process "not as an aggregation of purely 
private interests, but as a deliberative effort to promote the common good."); Reich, supra 
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this account, collective judgements about regulatory priorities and poli- 
cies are identified following a process of dialogue and deliberation 

among all interested parties,221 during the course of which those parties 
settle upon a decision roughly constituting a consensus about the appro- 
priate course of regulatory action, given all concerns. 

Although the civic republican theory offers a descriptive account of 

regulation challenging those of the other theories,222 it is nebulous with 

respect to exactly who participates in regulatory decisionmaking and, 
though less so, about what the behavioral motivations of those partici- 
pants are. Concerning the former, the theory seems to contemplate that, 
in addition to government decisionmakers, many parties whose interests 
are implicated by a given regulatory issue participate in that issue's reso- 
lution. A little more specifically, parties with partly formed commitments 
to different regulatory outcomes emerge in response to particular regula- 
tory issues to pursue their visions of good regulatory government by par- 
ticipating in decisionmaking processes. 

The theory attributes two related behavioral characteristics to such 

participants. First, because the theory contemplates that interested par- 
ties' preferences are endogenous to the regulatory decisionmaking pro- 
cess itself, it imagines that participants approach regulatory decisionmak- 

ing open-mindedly, without uncompromising commitments to any 
particular outcome. Indeed, this postulate most distinguishes the civic 

note 166, at 1625 (regulatory decisionmaking should determine rather than balance 

preferences); Seidenfeld, supra note 219, at 1514 ("The civic republican model rejects the 

pluralistic assertion that government can, at best, implement deals that divide political 
spoils according to the pre-political preferences of interest groups. Instead, government's 
primary responsibility is to enable the citizenry to deliberate about altering preferences 
and to reach consensus on the common good."). 

While the civic republican theory does not make a strong descriptive claim that 
current administrative decisionmaking processes routinely foster deliberation, it insists that 

regulatory preferences are endogenous to decisionmaking processes, whatever those latter 

may be. See, e.g., Reich, supra note 166, at 1626-31 (providing examples of regulatory 
decisionmaking according to nondeliberative approaches and arguing that such processes 
nevertheless inevitably shape regulatory preferences). 

221. See, e.g., Ayres & Braithwaite, supra note 174, at 91 ("The relevant feature of 

tripartism here is that it involves dialogue."); Reich, supra note 166, at 1632 

("[D]eliberation helps transform individual valuations into social values . . . "); Cass R. 

Sunstein, Factions, Self-Interest, and the APA: Four Lessons Since 1946, 72 Va. L. Rev. 271, 
282 (1986) ("[T]he purpose of the regulatory process is to select and implement the values 
that underlie the governing statute and that, in the absence of statutory guidance, must be 
found through a process of deliberation."). 

222. See, e.g., Kelman, supra note 105, at 81 (challenging public choice theory on 

grounds that it is "descriptively inaccurate" and provides only a "caricature" of political 
reality); Reich, supra note 166, at 1625 (arguing that prevailing views of administration 

according to which "preferences are assumed to exist apart fromrn" regulatory 
decisionmaking processes are descriptively "inaccurate"); Sunstein, supra note 221, at 283 

(noting that, notwithstanding its vagueness, the deliberative conception "has considerable 

descriptive . . . power"); id. ("A deliberative understanding of administration has . . . played 
an important role in modern administrative law."); see also Mashaw, supra note 9, at 267 

(interpreting Sunstein to be making a descriptive claim about administrative regulation). 
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republican theory from its rivals: The theory holds that the preferences 
of those participating in regulatory decisionmaking processes ultimately 
crystallize during the very course of the decisionmaking process.223 

Second, the theory contemplates that those participants exhibit a 
certain amount of public-spiritedness. That is, parties seek to advance 
not only their own self-regarding interests, but also the broader interests 
of the entire political community.224 Regulatory decisionmakers' goals 
emerge during the decisionmaking process not simply because parties 
fully recognize their own private interests only through deliberation, but 
also because it is during the decisionmaking process that parties come to 
understand what other parties' concerns, goals, and values are, and how 
those concerns, goals, and values can be accommodated with their own. 
In this respect, the civic republican theory is comparable to the public 
interest theory: Both contemplate other-regarding behavior on the part 
of regulatory decisionmakers. Whereas the public interest theory con- 
templates that regulators themselves sometimes are motivated by other- 
regarding considerations, however, the civic republican theory holds that 
private participants too are so motivated. 

For their part, regulators act as mediators among private parties. 
They solicit the participation of many outside parties whose interests are 
implicated by the regulatory decision at hand, and then encourage, moni- 
tor, participate in, and interpret the results of the deliberation that takes 
place among them. In this way, regulators translate the collective judg- 
ments reached by those participating in the deliberative process into con- 
crete regulatory decisions. Regulators might have their own views about 
the merits of regulatory alternatives, but those views too become part of 
the deliberative discussion. The civic republican theory does not envi- 
sion, in other words, that regulators as a group pursue interests in- 
dependent of, and at the expense of, the goals of the other participants. 
Nor are they merely the umpires that the public choice and interest 
group theories contemplate. Instead, regulators are themselves a crucial 
part of the deliberative process.225 

223. According to Sunstein, this idea has emerged following both a demise in the 
possibility of complete reliance on administrative expertise, on the one hand, and the 
growth of a better understanding of the complementary roles of technical sophistication 
and "politics" in regulatory decisionmaking, on the other. See Sunstein, supra note 221, at 
272, 282. 

224. See, e.g., Kelman, supra note 188, at 178 ("By 'public spirit' I mean . . . the 
disposition to take serious account of the good of others and not just oneself when acting 
in public life. Roughly speaking, I regard public spirit as the opposite of self-interest."). 

225. See, e.g., Reich, supra note 166, at 1637 ("The job of the public administrator is 
not merely to make decisions on the public's behalf, but to help the public deliberate over 
the decisions that need to be made."); Sunstein, supra note 221, at 282 ("In deciding how 
to implement the statute, however, the administrator must deliberate about the relevant 
interests and not respond mechanically to constituent pressures."). Not that the civic 
republican theory idealizes administrators, however. See, e.g., id. at 294 (noting that 
agencies are sometimes "unduly subject to the power of client industries"). 
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The end result of regulator-sponsored deliberation is a regulatory 
outcome representing a compromise enjoying wide support from many 
of the participating deliberators. In this light, particular regulatory deci- 
sions constitute a kind of equilibrium among participants. But in con- 
trast to the interest-group equilibrium among competitors with pre- 
formed interests contemplated by other theories, the civic republican the- 
ory envisions a deliberative equilibrium reflecting ex post collective judg- 
ments about desirable regulatory outcomes. 

While the civic republican theory is somewhat vague, even relative to 
the other theories, about exactly who participates in regulatory decision- 
making and about exactly what the behavioral consequences of their 
other-regarding motivations are, it is at times much more specific than its 
rivals concerning the political-institutional environment that produces 
deliberative regulatory decisions. In particular, the theory holds that 
agency-sponsored deliberative judgments about desirable regulatory out- 
comes can be, and to some extent are, borne of the administrative pro- 
cess governing agency decisionmaking. Mark Seidenfield puts the claim 
most boldly, arguing that as a general matter "administrative agencies' 
place in government [and] their internal structure . . . encourages delib- 
erative decisionmaking aimed at furthering public rather than private val- 
ues."226 In a similar vein, Cass Sunstein and Robert Reich argue that cer- 
tain aspects of administrative law and regulators' position in government 
encourage other-regarding deliberation about values implicated by par- 
ticular regulatory decisions.227 Sunstein identifies the Office of 
Management and Budget (OMB) as one particular locus of a more delib- 
erative approach to regulatory decisionmaking,228 while Steven Kelman 
identifies regulatory negotiations overseen by agencies under the Negoti- 
ated Rulemaking Act of 1990229 and agency use of regulatory advisory 

226. Seidenfield, supra note 219, at 1554. Seidenfeld explains: 
Administrative agencies-the so-called fourth branch of government-may be 
the only institutions capable of fulfilling the civic republican ideal of deliberative 
decisionmaking.... Administrative agencies ... fall between the extremes of the 
politically over-responsive Congress and the over-insulated courts. Agencies are 
therefore prime candidates to institute a civic republican model of policymaking. 

Id. at 1541-42; see also id. at 1515 (making similar claim). 
227. See Reich, supra note 166, at 1638-39. 
Public administrators may be in a better position than legislators to foster a 
national debate over certain value-laden issues simply because the administrators 
deal with specific applications of general principles. Legislators, on the other 
hand, often have an incentive to keep their discussions to a fairly high level of 
generality. 

Id.; Sunstein, supra note 221, at 282-84 (arguing that deliberation can be understood as a 
core requirement of APA's review provisions); see also Cass R. Sunstein, Interest Groups in 
American Law, 38 Stan. L. Rev. 29, 63-68 (1985) (arguing that several aspects of 
administrative law promote agency deliberation requiring more than pluralistic interest- 
group accommodation). 

228. See Sunstein, supra note 221, at 293-95. 
229. Pub. L. No. 101-648, 104 Stat. 4969 (codified at 5 U.S.C. ??581-90 (1994)). 
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bodies as deliberation-promoting features of the regulatory decisionmak- 
ing regime.230 

While sharing other theories' concerns with the excesses of interest- 
group influence, civic republican theorists seek neither to abandon regu- 
latory government-as some public choice theorists do-nor simply to 
realign regulators' incentives-as some public interest theorists do-but 
rather to dilute self-regarding interest-group influence by fostering the 
widespread public participation in policymaking. As Kelman puts the 
challenge: "The basic change is to promote the development of forums 
in both the legislative and administrative processes where representatives 
of different points of view can meet together in face-to-face discussions 
with each other on an ongoing basis."231 Identifying White House deci- 
sionmaking and administrative rulemaking as fora suitable for greater re- 
liance on consensus-oriented decisionmaking techniques,232 Kelman em- 
phasizes the importance of broad participation, including the 
participation of "representatives of less concentrated concerns," as an an- 
tidote to concerns that deliberative policymaking may exclude some per- 
spectives and values.233 Similarly, Reich and Gerald Frug both call for 
reshaping regulatory institutions in a way that promotes more widespread 
participation in regulatory decisionmaking, specifically through greater 
reliance by agencies on expanded public hearings, citizen groups, ad hoc 
task forces composed of government and public personnel, and public 
input at agency regional and local offices.234 

By seeking to expand the avenues for deliberative regulatory deci- 
sionmaking, the civic republican theory aims to respond to the public 
choice challenge to regulatory government.235 Like the public interest 
theory, it argues in favor of preserving the regulatory state, though it ad- 
vocates changes in that state's decisionmaking apparatus. Unlike the 
public interest theory, however, the civic republican theory would not 
simply better align regulatory decisionmakers' incentives and general- 
interest policy preferences by reducing regulatory decisionmaking slack. 
It would, rather, both widen the net of those actually making regulatory 
policy and encourage dialogue among them.236 By prescribing rede- 

230. See Kelman, supra note 188, at 200-03. 
231. Id. at 199. Donald Hornstein, for another example, writing in the context of 

environmental regulation, calls for "enhance [d] academic discussion of improved 
decisionmaking processes that can make collective decisions more palatable by providing 
people greater opportunities to exercise control over the risks they face (and take)." 
Donald T. Hornstein, Reclaiming Environmental Law: A Normative Critique of 
Comparative Risk Analysis, 92 Colum. L. Rev. 562, 633 (1992). 

232. See Kelman, supra note 188, at 180. 
233. Id. at 195. 
234. See Frug, supra note 219, at 529-31; Reich, supra note 166, at 1635-40. 
235. See, e.g., Sunstein, supra note 2, at 12 (explaining criticism aimed at "the 

resilient and influential claim that a system having such interventions is inferior, in 
principle, to complete or near-complete reliance on freedom of contract, private ordering, 
and largely unfettered markets"). 

236. In Ayres and Braithwaite's formulation, for example: 
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signed regulatory decisionmaking processes that facilitate broader partici- 
pation, the theory hopes to thwart the self-interested pursuit of regulatory 
spoils by concentrated groups that the public choice theory emphasizes. 

2. A Critical Assessment. - The civic republican theory is somewhat 
difficult to assess, first because it is still only in developing stages and 
second because, as much as anything, it offers a normative vision of what 
regulation, at its best, would look like. Nevertheless, the burden of per- 
suasion undoubtedly rests on the theory's proponents to show that their 
hopes are realistic. Considered in that light, several significant gaps must 
be filled in before the theory can be taken very seriously. 

First of all, the civic republican theory provides no account of how 
parties emerge to engage in regulatory deliberation. How do they over- 
come the organizational barriers which Olson identifies? As already seen, 
this issue occupies a central place in other theories. The civic republican 
theory, in contrast, simply assumes the presence of public-spirited de- 
liberators, as if collective action were unproblematic. But if collective ac- 
tion is in fact difficult, the civic republican theory risks dismissal as naive 
or panglossian. To be sure, a civic republican theorist might construct 
some account of collective action according to which ideological motiva- 
tions provide a catalyst to group behavior. As it stands, however, the the- 
ory provides no such account. 

Nor does the theory explain why such parties emerge-explain, that 
is, what motivates them. What compels them to participate? It is not suf- 
ficient simply to say that they are other-regarding, for one still wonders 
why their other-regarding motivations manifest themselves in regulatory 
decisionmaking in particular. Other-regarding behavior may take many 
forms. Moreover, the theory does not contemplate that public-spirited 
participants in regulatory decisionmaking are wholly other-regarding- 
thoroughly selfless. Rather, it contemplates that parties consider the in- 
terests and preferences of others, as well as their own, such that their own 
selfish interests do not trump all other considerations. But these self- and 
other-regarding motivations require further specification before one can 
generate behavioral predictions based upon them. When is a party advo- 
cating only selfish interests, and when is that party responsive to others' 
interests? 

Even assuming that many parties manage to emerge in response to a 
pending regulatory policy decision, and assuming that they do so solici- 
tous of others' interests, the civic republican theory seems to assume fur- 

Although liberal theory finds special appeal in market institutions, republican 
theory finds special appeal in socializing institutions. Socializing institutions seek 
civic virtue by changing the deliberative habits of citizens. Our analysis of a 
republican tripartite regulatory culture is an example of institutional design 
focused on a socializing institution. The regulatory culture advocated seeks to 
modify the deliberative habits and behavioral dispositions of actors, not just to 
tinker with payoffs of actors whose psychology is untouched. 

Ayres & Braithwaite, supra note 174, at 93. 
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ther that, so long as other-regarding parties occupy a chair at the regula- 
tory table, regulatory outcomes will reflect the values, interests, and 
perspectives of those engaged. But there is no reason to believe that de- 
liberation alone is sufficient to generate desirable regulatory outcomes, 
for even decisions that are the product of broad consensus may be unde- 
sirable on the merits due to the nature of the deliberative process. For 
example, some parties may speak more convincingly about how their po- 
sition constitutes the most sensible compromise; others may speak uncon- 
vincingly. Similarly, some parties may yield to others too soon; others too 
late. Thus, even after-the-fact unanimity is no assurance that all relevant 
interests and perspectives are well reflected in a given regulatory out- 
come, any more than the fact that all interests are organized implies in a 
pluralist model that regulatory outcomes must reflect all organized inter- 
ests evenly. Just as some organized groups may possess greater economic 
resources with which to pursue their regulatory interests, so too some 
deliberators may enjoy greater deliberative skills with which, even in 
good-faith, to skew the deliberative decisionmaking processes. 

This leads to yet another difficulty with the civic republican theory: 
It seems to allow little room for irreconcilable differences among partici- 
pants in regulatory decisionmaking.237 What happens, in other words, 
when decisionmakers reach an impasse? Here again, merely positing 
other-regarding motivations is insufficient. Participants in regulatory 
decisionmaking might disagree about what constitutes desirable regula- 
tory policy, even taking others' interests and concerns to heart. Do other- 
regarding decisionmakers inevitably find their way to one among alterna- 
tive plausible regulatory outcomes, and if so how? 

These gaps do not exhaust the conceptual weaknesses of the civic 
republican theory, but they suffice to show that whether the theory cap- 
tures something important about regulatory decisionmaking would be 
difficult to know simply by looking at actual regulatory policies. Because 
the theory is not specific enough about what the results of regulatory de- 
liberation look like, evidence supporting the theory and evidence calling 
it into question are hard to distinguish. 

What is more, as with its counterparts, the theory's policy prescrip- 
tions do not follow very strongly from the theory as currently articulated. 
Given the unclear connection between deliberation and desirable regula- 
tory policy, the theory does not fully answer the public choice theory's 
challenge. To the extent the theory implicitly supposes that any regula- 
tory outcomes adopted through deliberative decisionmaking processes 
are necessarily desirable, it must explain and defend that supposition. To 
the extent the theory holds instead that deliberation tends to produce 

237. At times the theory implies that even in deliberation-promoting processes, other- 
regarding parties may be unable to agree. See, e.g., Reich, supra note 166, at 1631 
("Disagreements and inconsistencies [among deliberators] encourage individuals to 
balance and rank their wants."); id. at 1640 (noting that deliberation does not guarantee 
consensus). 
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desirable regulatory outcomes as measured against an external set of eval- 
uative criteria, the theory must identify those criteria and explain how 
deliberation is associated with them. Until then, it is not at all clear that 
the civic republican theory's implied commitment to regulation is 
justified. 

Its reform facet to one side, the civic republican theory is, apart from 
a call for other-regarding deliberation in regulatory decisionmaking, a 
descriptive challenge to other theories.238 Its descriptive facet is inspired 
at least in part by comparative observations about regulatory decision- 
making in other democracies, where greater reliance is placed on inclu- 
sive deliberation among parties with interests at stake.239 This is merely 
to say that the theory cannot be immediately dismissed as fanciful, for it 
developed in part following real-world observations about how regulatory 
decisionmaking is carried out elsewhere and how regulatory decisionmak- 
ing might be improved in the United States. 

Still, one would reasonably expect assurances that what may be possi- 
ble elsewhere is indeed possible in the United States, given existing 
American legal and institutional regulatory configurations. What is the 
theory's empirical base? Here the civic republican theory claims support 
from regulatory phenomena that the public choice account seems inca- 
pable of explaining. For example, Kelman argues that "a self-interest[ed 
motivational] account" cannot possibly explain all existing regulation: 

What about the growth of health, safety, and environmental reg- 
ulation during the late 1960s and early 1970s? These programs 
were adopted against the wishes of well-organized producers. 
They were intended for the benefit of poorly organized consum- 
ers and environmentalists. (Much of the organization of envi- 
ronmentalists into interest groups followed environmental legisla- 
tion, rather than preceded it.)240 

And further, mentioning the same regulatory policies on which public 
interest theorists rely: 

In the late 1970s, the greatest victories for industry deregulation 
were won in exactly those industries, such as trucking and air- 
lines, where well-organized producers benefited from regulation 
and the consumers who would benefit from deregulation were 
largely unorganized. By contrast, little occurred in areas such as 
environmental policy where well-organized producers sup- 
ported deregulation. In other words, the pattern of deregula- 

238. See sources cited supra note 222. 

239. For example, Kelman notes that his work on regulatory decisionmaking in 
Sweden and the United States led him to advocate greater use of "cooperationist" 
regulatory decisionmaking in the United States. See Kelman, supra note 188, at 179 & n.l. 
Similarly, examples of promising approaches to regulatory decisionmaking in Ian Ayres 
and John Braithwaite's book draw repeatedly from work on regulatory decisionmaking in 
Australia and elsewhere. See, e.g., Ayres & Braithwaite, supra note 174, at 76. 

240. Kelman, supra note 105, at 86. 
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tion was exactly the opposite of that predicted by the self-interest 
model.241 

Like the public interest theory, then, the civic republican theory relies in 
large part on counterpunching empirical evidence: Rather than identify 
concrete examples of regulatory outcomes generated through delibera- 
tion and advancing a republican conception of desirable regulatory pol- 
icy, the theory argues that evidence offered by a rival theory does not 
support that other theory, implying that there must be some other 
explanation. 

But while some other theory besides the public choice theory indeed 
seems necessary to explain why concentrated interests (e.g., airlines) that 
opposed deregulation were deregulated while concentrated interests 
(e.g., polluters) who favored deregulation were not-where both out- 
comes seemingly advanced general interests-it is not at all clear that the 
civic republican theory fills that gap. The civic republican theory fills that 
gap if and only if those policies were demonstrably the product of other- 
regarding deliberation. Indeed, the fact that the civic republican theory 
draws on some of the same phenomena as does the public interest theory 
may be a greater problem for the civic republican view, given that the 

theory provides no reason to conclude that those policies really were the 
work of other-regarding deliberation rather than, as a public interest the- 
orist would argue, the consequences of self-interest operating in an envi- 
ronment of reduced regulatory slack.242 

Apart from counterpunching evidence aimed at the public choice 
theory, the civic republican theory at times points to decisionmaking 
most often in the environmental context for concrete examples of delib- 
erative, other-regarding regulatory decisionmaking.243 Thus, for exam- 
ple, Reich (and, separately, Frug) identifies an instance where the then- 
EPA Administrator, William Ruckelshaus, decided to convene citizens of 
the area surrounding Tacoma, Washington to deliberate with the agency 
over the "ample margin of safety" that the EPA should establish to protect 
citizens from inorganic arsenic produced when Tacoma's American 
Smelting and Refining Company (Asarco), an important employer in the 

241. Id; see also id. at 87 ("The story of government growth in the 1960s and of its 
limitation in the 1980s, then, are both stories of the power of ideas."). 

242. The public interest theory too can be fairly criticized for offering mostly 
counterpunching empirical evidence, see supra text accompanying notes 207-215 
(explaining that the public interest theory's evidence of general-interest regulatory outputs 
consists of decisions not to regulate), but at least the public interest theory provides a 
sketch of how, for example, airline deregulation took place under the particular 
decisionmaking circumstances that the theory contemplates. 

243. See Kelman, supra note 188, at 200-01, 203 (identifying agency use of regulatory 
negotiations as promising development toward cooperationist regulatory decisionmaking); 
cf. Frug, supra note 219, at 523-24 & 535 n.36 (identifying greater use of advisory 
committees convened under the Federal Advisory Committee Act, which is triggered by 
and often used in tandem with the Negotiated Rulemaking Act, as development that could 
promote administrative democracy). 
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area, smelted ore into copper.244 As Reich explains, the series of public 
meetings provided a forum in which environmental groups, local citizens 
groups, and Asarco employees could deliberate in a sympathetic, other- 
regarding fashion over the employment-safety trade-off most appropriate 
for their community.245 The Asarco case thus illustrates, according to 
Reich (and Frug), the possibility of enhanced "public deliberation and 
social learning" about regulatory outcomes.246 

Unfortunately for the civic republican theory, however, regulatory 
decisionmaking in the environmental area, the regulatory field from 
which the theory draws its favorite examples, yields little evidence of the 
promises of deliberative regulatory decisionmaking, all things consid- 
ered. First, the very examples the theory identifies constitute rather weak 
evidence. For instance, Reich's (and Frug's) Asarco illustration, whatever 
else it shows, highlights the unwelcome response that the EPA's efforts 
generated from citizens and the media, who believed that the agency was 
unjustifiably delegating difficult decisions involving technical matters to 
them.247 In one light, then, the example teaches that even when agency 
personnel strive to foster deliberation among those whose interests are 
implicated by a particular decision, they may not be able to find willing 
deliberators, much less lead those deliberators to a solution that all par- 
ties will embrace. Moreover, as Reich explains, the Asarco plant closed 
down due to falling copper prices before any decision about the appro- 
priate regulatory course of action concerning the plant's emissions had 
been made.248 Thus, the illustration provides no evidence for believing 
that deliberation can produce desirable regulatory outcomes: The 
Asarco meetings produced no decision at all. 

Second, examples of cooperation between regulated entities and 
public interest groups-whose participation in regulatory decisionmak- 
ing the civic republican theory clearly encourages-resulting in clearly 
undesirable regulatory outcomes in the environmental area are not diffi- 
cult to find. Bruce Ackerman and William Hassler's famous study of the 
"unholy alliance" between environmental groups and producers of "dirty" 
coal provides a case in point.249 And while studies like Ackerman and 
Hassler's might not be given great evidentiary weight insofar as they focus 

244. See Frug, supra note 219, at 530; Reich, supra note 166, at 1632-37. 
245. See Reich, supra note 166, at 1635. 
246. Id. at 1632; see also Frug, supra note 219, at 530. 
247. See Reich, supra note 166, at 1634 (quoting a citizen of Tacoma: "'These issues 

are very complex and the public is not sophisticated enough to make these decisions. This 
is not to say that EPA doesn't have an obligation to inform the public, but information is 
one thing-defaulting its legal mandate is another."' (citation omitted)); id. at 1634 & 
n.73 (quoting another Tacoma citizen: "'At this point in time is Asarco in violation of any 
clear requirements? Why is EPA spending taxpayers' money for this process if Asarco is 
not violating any laws?'" (citation omitted), and explaining how agency's efforts were also 
met with hostility from local press). 

248. See id. at 1634. 
249. See Bruce A. Ackerman & William T. Hassler, Clean Coal/Dirty Air (1981). 
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on participation in legislative rather than agency decisionmaking,250 
other studies of environmental decisionmaking where decisionmakers 
employed precisely the type of administrative decisionmaking techniques 
endorsed by the civic republican theory similarly call into question the 
plausibility of discovering shared regulatory values through public- 
spirited deliberation.251 

Thus, while many might agree that other-regarding deliberation over 
regulatory alternatives would be desirable if only possible, the civic repub- 
lican theory provides little reason to believe that its hopes for regulatory 
deliberation are realistic. And, because the theory has provided little evi- 
dence for concluding that its vision of regulatory government is realistic, 
it is not clear that its faith in deliberative regulatory government is any 
better placed than the public choice theory's faith in the unregulated 
market. If evidence exists for believing otherwise, the theory has yet to 
identify it. 

III. THEORIES OF REGULATION THROUGH THE LENS OF THE 
ADMINISTRATIVE PROCESS 

A. Toward a Process-Oriented Approach 

Given that none of the theories of regulation provides an altogether 
satisfying account of its subject, one might look for other ways of consid- 
ering their relative strengths and weaknesses. Parsimony must now give 
way to other criteria against which theories of regulation are assessed, in 
particular, to completeness and consistency with actual regulatory deci- 
sionmaking procedures. Integrating the administrative process into the 
framework developed here, as the civic republican theory just begins to 
do, and examining some of its details might help further adjudicate 
among the theories. No less importantly, doing so may also prepare the 
way for deeper understanding of what the regulatory regime does-that 
is, for remedying the theories' weaknesses-and of how it might be re- 
formed to function better. 

With respect to the former, it is possible to generate a completely 
new set of predictions against which the theories can be tested: One can 
consider what each theory has to say, even if only implicitly, about the 
processes through which broad legislative directives are transformed into 
discrete regulatory decisions. For while the theories under consideration 
all tend to abstract from administrative reality (with minor exceptions), 
each nevertheless gives rise to a different set of general expectations 
about the structure of regulatory institutions, the processes according to 

250. On the other hand, Ackerman and Hassler's study at least reveals something 
about what the motivations of participants in regulatory decisionmaking might look like, 
and raises questions about how realistic attributing other-regarding motivations to those 
parties might be. 

251. See William Funk, When Smoke Gets in Your Eyes: Regulatory Negotiation and 
the Public Interest-EPA's Woodstove Standards, 18 Envtl. L. 55, 95 (1987). 
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which particular regulatory decisions are made, and the sources of influ- 
ence on those decisions. Put differently, the theories produce alternative 
empirical predictions not only with respect to "substantive" regulatory 
outcomes, but also concerning the legal process rules that would gener- 
ate those outcomes.252 Focusing on those process rules narrows the in- 

quiry considerably, but that narrowness is more of an advantage than a 
limitation.253 

One might ask, then, whether regulatory decisionmaking institutions 
are most consonant with public choice, pluralist, public interest, or civic 
republican visions of regulation and, more specifically, whether those in- 
stitutions' decisionmaking processes, once unpacked, shore up any par- 
ticular theory: Do agency decisionmaking processes seem likely to render 
the types of regulatory outcomes predicted by any of the above theories? 
Also: Who besides agency personnel participates in regulatory decision- 
making? Are administrators' decisionmaking processes typically domi- 
nated by the presence of a few oligopolistic business interests, for exam- 
ple? Or do a wide range of groups representing very broad interests 
commonly participate in administrative decisionmaking? What kind of 
information is solicited and exchanged through the course of decision- 
making processes? And finally: Under what kinds of constraints do ad- 
ministrators make regulatory decisions? What external forces oversee 
and thereby affect the course of regulatory decisionmaking? With what 
likely effects? 

Such questions are fair game for any theory of regulation given that 
the theories imply regulatory institutions capable of carrying out the basic 
tasks which the theories assign to them. Thus the public choice theory 
suggests explicitly, though without going into detail, that the administra- 
tive process facilitates rent-seeking. According to Posner, for example, 
"general features of the regulatory process . . . suggest it is well designed 
to achieve the ends posited by the [public choice] theory of regula- 
tion."254 The public interest theorists similarly connect their theory to 

252. As noted above, Krehbiel develops an analogous argument about theories of 
legislative behavior. See Krehbiel, supra note 11, at 7 ("[Competing] theories of legislative 
organization have distinctly different empirical implications at each of two observable 
levels of legislative choice: the policies enacted by legislatures, and the institutions 
developed and employed by legislatures (alternatively, organizational forms, rules, 
procedures, or legislative organization)."). 

253. Cf. id. at 14 ("[T]he alleged narrowness of the institutional approach is 
consistent with a straightforward methodological premise. In testing theories about 
complex human interactions in complex settings, clarity of inference is facilitated by 
focusing on more immediately observable implications of theories."). 

254. Posner, supra note 10, at 350; see also id. at 350-51 (suggesting that agency 
decisionmaking is more susceptible to rent-seeking than decisionmaking by courts). At 
another point, when trying to explain the FTC's poor performance, Posner argues that: 
"The foremost [cause of regulatory failure] is that the administrative process appears to 
have no constructive contribution to make to combating either fraud or monopoly. When 
it is introduced into these areas the principal effect is to create undesirable biases and 
inefficiencies in the formulation and application of policy." Posner, supra note 83, at 82. 
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administrative decisionmaking processes, also in passing, by pointing out 
that legal procedural rules affect the amount of regulatory slack deci- 
sionmakers enjoy and that complex procedures contribute to slack by 
raising the information, monitoring, and organization costs associated 
with understanding the consequences of regulation.255 The neopluralist 
theory also contemplates a regulatory decisionmaking apparatus capable 
of accommodating interest-group competition. Indeed, the neopluralist 
theory both fueled and was fueled by changes in administrative proce- 
dures designed to promote participation by numerous groups.256 Finally, 
as already seen, the civic republican theory goes the farthest in specifying 
particular administrative decisionmaking processes that it argues lend 
support to its vision of regulation.257 Thus Seidenfeld claims that "[t]he 
place of administrative agencies in government" as well as the "bureau- 
cratic structure of administrative agencies and the processes by which 
they frequently decide questions of policy . . . foster deliberative 
government.-"258 

That each theory implies regulatory institutions whose functions are 
consistent with its general vision of regulation is not the only reason the 
theories can be tested against their administrative process predictions. 
Such a test is independently justified once it is recognized that adminis- 
trative process rules themselves constitute one important species of regu- 
latory decisions; the rules that affect how all other regulatory decisions 
will be made constitute one crucial set of regulatoiy outcomes. As such, 
they provide additional data relevant to the assessment of the competing 
theories: Do existing administrative process rules seem like the kinds of 
rules that a few powerfiul rent-seekers, or a broad range of interests, or 
other-regarding regulators, or rather civic-minded deliberators would 
most likely have wanted? Would most likely have helped to create? The 
answers to all of the above questions will allow for further evaluation of 

Stigler goes one step further, arguing that even the selection of agency personnel will 
favor those inclined to meet the demands of organized, rent-seeking groups. See Stigler, 
supra note 81, at 181 ("Our concern is with the logic and basic forces of regulation, and 
they not only transcend fluctuations in personnel and events but basically dictate what type 
of men . . . will typically be appointed [to regulatory commissions]."). This issue warrants 
separate empirical investigation. One could, for one example, examine the career paths of 
agency decisionmakers to test the common belief that agency personnel often "switch 
over" and work for the special interest groups they previously regulated (and vice versa). Is 
government service really a "revolving door," in other words, or is it more properly viewed 
as a "lobster trap," from which agency decisionmakers are unlikely to move into positions 
of special-interest advocacy, especially given recent legal restrictions? This question is left 
for future research. 

255. See, e.g., Levine & Forrence, supra note 5, at 185. 

256. See Stewart, supra note 113. 

257. See supra text accompanying notes 226-230, 234. 

258. Seidenfeld, supra note 219, at 1542; see also id. at 1542-43 ("[T]he 
administrative state holds greater promise for a 'civic republican resolution' to many 
questions of policy than either the judicial or legislative alternatives."). 
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the theories in question.259 Even more importantly, they will also show 
what additional institutional features of the regulatory regime a more 
promising theory of regulation would have to integrate. 

One might question whether administrative process rules embodied 
by modern interpretations of the Administrative Procedure Act (APA),260 
its addenda, supplementary procedural statutes,261 and agency- 
established processes can be treated like any other regulatory outcome. 
Administrative processes, after all, are the regulatory regime's ground 
rules. As such, the objection goes, they cannot be analyzed in the same 
way that other regulatory decisions can. On this account, considering the 
APA as an ordinary regulatory output is like analogizing the Constitution 
to an ordinary statute. After all, the APA was enacted nearly fifty years 
ago, and has largely withstood substantial change since-no ordinary reg- 
ulatory decision.262 

This objection falls short, however, for either of two sets of reasons. 
First, the APA was enacted by legislators and supplemented by administra- 
tors responding to political pressures. Thus, the very same universe of 
forces that any given theory of regulation supposes influences "ordinary" 
regulatory outcomes presumably influenced the passage and administra- 
tion of the APA. So it too, upon close examination, should vindicate that 
theory's expectations. Moreover, the APA is, like any other statute, sub- 

ject to amendment and administrative reinterpretation (within limits) at 
any time; its continued existence evidently is not strongly opposed by a 
legislative majority. So again, its examination should vindicate any the- 
ory's expectations. If, for example, regulatory outcomes reflect the nar- 
row interests of powerful groups with close ties to legislators, then one 
might be quite surprised to discover that administrators' congressionally 
prescribed decisionmaking processes are not themselves accommodating 
to powerful groups. Finally, the APA and other statutory procedural rules 
do not exhaust administrative decisionmaking's ground rules. Because 
Congress delegates procedural as well as substantive regulatory decisions 
to agencies,263 and furthermore because the APA itself contemplates that 

259. That is, each theory should predict administrative process rules that promote the 
kind of regulatory decisions the theoiy predicts, no matter whether it views the 
administrative process as a static part of the regulatory regime-a fixed feature part of 
modern government, like a bicameral legislature-or instead as an evolving creation of the 
very same forces that a given theory suggests determines substantive regulatory outcomes. 
Either way, each theory should predict an administrative process that facilitates whatever 
regulatory outcomes the theory also predicts. 

260. 5 U.S.C. ?? 551-559, 701-706 (1994). 
261. These include the Negotiated Rulemaking Act, 5 U.S.C. ?? 561-570, 581 (1994), 

and the Federal Advisory Committee Act, 5 U.S.C. app. ?? 1-15 (1994). 
262. See infra note 300. 
263. As Mashaw notes: "All agencies have the (usually explicit and always inherent) 

power to adopt procedural and evidentiary rules. Quite often these rules radically alter the 
apparent procedural and evidentiary situation that one would have imagined from 
examining the legislative provisions." Mashaw, Greed, Chaos & Governance, supra note 
14, at 125-26. 
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agencies themselves will fill in some of its procedural details,264 agencies' 
own decisions also specify procedural ground rules. Here again, those 
agency-created requirements should resonate with the expectations of 
any theory of regulation. If administrators are routinely dominated by 
powerful groups, for example, one should expect to find evidence of that 
domination in the procedural decisions agencies make. 

Alternatively, insofar as the APA is tantamount to an immutable reg- 
ulatory "constitution,"265 the passage of which resembled a constitutional 
moment quite distinct from the passage of most statutes, then it really 
matters-leaving the legal dimensions of the administrative process out 
of a theory of regulation is leaving much out indeed. To continue the 
analogy, a theory of regulation that left out the APA (and nevertheless 
sought to explain regulatory outcomes) might be analogous to a theory 
of legislative decisionmaking that left out, for example, the limitations on 
Congress's lawmaking powers in the First and Fifth Amendments, but for 
which legislation might look very different. Perhaps the regulatory con- 
stitution provides substantial protection against domination by narrow 
groups in a political regime otherwise quite amenable to such domina- 
tion.266 Indeed, it is perfectly possible that the APA was passed to remedy 
what were perceived to be malign influences on regulatory decisionmak- 
ing.267 Even more conceivable, judicial interpretation of the Act since its 
passage, its good-government statutory overlays, and administratively cre- 
ated procedural rules all may reflect independent attempts to ensure that 
the translation of congressional directives into regulatory decisions does 
not routinely advantage the narrow interests of regulated parties. In such 
a case, focusing only on general aspects of the regulatory regime like leg- 

264. See, e.g., 5 U.S.C. ?? 552(a)(1)(B)-(C) (1994) ("Each agency shall make 
available to the public information [concerning] the general course and method by which 
its functions are channeled and determined, including the nature and requirements of all 
formal and informal procedures available [and its] rules of procedure . . . ."); 5 U.S.C. 
? 556(c) ("Subject to published rules of the agency and within its powers ...."). 

265. See Steven P. Croley, The Administrative Procedure Act and Regulatory Reform: 
A Reconciliation, 10 Admin. LJ. Am. U. 35, 36-37 (1996) (analogizing APA to a 
constitution); William Funk, supra note 251, at 90 (same); Alan B. Morrison, The 
Administrative Procedure Act: A Living and Responsive Law, 72 Va. L. Rev. 253, 253 
(1986) (same). 

266. See, e.g., Posner, supra note 10, at 349-50 (noting such possibility); Sunstein, 
supra note 221, at 277 (same). 

267. Interestingly, President Franklin Roosevelt, when explaining, his veto of the 
Walter-Logan bill, an alternative to the Administrative Procedure Act of 1946 (supported 
by Roosevelt) that would have substantially limited agency power, argued: 

Wherever a continuing series of controversies exist between a powerful and 
concentrated interest on one side and a diversified mass of individuals, each of 
whose separate interests may be small, on the other side, the only means of 
obtaining equality before the law has been to place the controversy in an 
administrative tribunal. 

Veto Message, Walter-Logan Bill, reprinted in 86 Cong. Rec. 13, 942-43 (1940) (quoted in 
George B. Shepherd, Fierce Compromise: The Administrative Procedure Act Emerges 
from New Deal Politics, 90 Nw. U. L. Rev. 1557, 1627 (1996)). 
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islative incentives would produce rather misleading expectations in- 
deed.268 In short, to the extent the regime's ground rules-which partly 
determine what all other regulatory decisions look like-constitute an ex- 
ception to "ordinary" regulatory outcomes, their omission from any the- 
ory implying institutions equipped to carry out certain regulatory func- 
tions leaves a very big hole. 

Thus, no matter whether the procedures governing administrative 
decisionmaking are properly viewed more as ordinary regulatory deci- 
sions or more as an extraordinary set of fundamental ground rules, exam- 
ining those rules may very well shed new light on the theories of regula- 
tion under consideration. In that new light, the conclusions reached 
above in Part II about the strengths and weaknesses of different theories 
may have to be modified. Viewed in tandem with administrative proce- 
dure, some theories may appear stronger or weaker than before. 

This procedural focus probably requires little additional defense for 
those accustomed to an institutionalist approach. Others, however, may 
resist evaluating theories about substantive regulatory outcomes by exam- 
ining the procedural mechanisms through which those outcomes are pro- 
duced, on the grounds that nothing can be learned from the formalities 
of procedure alone. According to this objection, one can draw no infer- 
ences about the types of interests that participate in regulatory decision- 
making by looking only to the legal-process rules governing agency deci- 
sionmaking. Instead, one must look to actual patterns of participation in 
decisionmaking processes. 

While this objection captures an important half-truth, it overlooks 
important subtleties about the relationship between formal process and 
actual participation and about the significance of inferences one might 
draw from observations about both. In particular, the significance of cer- 
tain process findings will depend in part on their "direction." For one 
example, rules facially favoring narrow interests would count as much 
better evidence in favor of the public choice theory than facially open 
rules would count as evidence against it. This is true because while rules 
that appear formally open may in operation benefit certain privileged 
groups, it seems at least implausible, and at most impossible, that rules 
formally inaccessible would (nevertheless) provide a broad range of inter- 
ests access to agency decisionmakers. Thus, when evaluating the public 
choice theory, less turns on observable patterns of participation in deci- 
sionmaking processes that formally prohibit or discourage participation 

268. Cf. Levine & Forrence, supra note 5, at 170. 
It has become apparent through more recent studies of voters and political 
institutions that, even if we know the motivations and incentives of actors, we 
cannot predict outcomes because we have ignored the processes of politics. If a 
given motivation does not reliably cause a given outcome, then we cannot use 
outcomes to test motivations. 

Id. As Mashaw explains, Congress ordinarily has little to say about administrative process 
rules. See Mashaw, supra note 9, at 290-91. 

91 



COLUMBIA LAW REVIEW 

by many interests. By similar logic, more turns on empirical observations 
about participation in procedures that on a legal-formal level appear 
open. For another example, findings that legal-formal administrative 
decisionmaking rules provide no opportunity for dialogue about regula- 
tory means and ends would constitute rather significant evidence against 
the civic republican theory, although findings that procedural rules pro- 
vided opportunities for such dialogue would constitute less evidence in 
favor of the theory, absent some showing that a broad range of parties 
actually used those formal opportunities. To generalize, the significance 
of findings about administrative processes and interest-group participa- 
tion in them depends in part on both the type of decisionmaking process 
in question and the particular process expectation that a given theory 
generates. Depending on the prediction in question, findings at only the 
legal-formal level may be quite significant indeed. 

Of course, this is hardly to gainsay that looking to legal-process rules 
themselves captures only part of the story. Those rules must be consid- 
ered not only "on the page," but also in operation. Questions about 
whether administrative processes are "open" or "closed," and whether 
they promote or discourage the exchange of information about the con- 
sequences of regulatory alternatives, are answered most completely with 
reference to both the text of administrative-law rules and, insofar as possi- 
ble, to empirical evidence about who in fact participates in administrative 
decisionmaking processes, how often they do so, with what kinds of re- 
sources, and under whose oversight. In short, one would like to know not 
only what formal opportunities for participation and influence adminis- 
trative decisionmaking processes afford, but also who actually participates 
in them, though examinations of the latter become more focused in light 
of the former. 

And as all of the theories under consideration here contemplate, the 
population of potential participants in administrative decisionmaking- 
agency personnel aside-consists primarily of organized political interest 
groups. Often, such groups mobilize around business, trade, and profes- 
sional interests directly affected by certain regulatory policies. Because 
such interests are often quite narrow, such groups are commonly labeled 
"special interest groups," a term both the public choice and the public 
interest theories employ. Special interest groups are a familiar part of 
legislative decisionmaking, and according to many they enjoy considera- 
ble influence in the legislative arena. 

The early 1970s saw the emergence of a new breed of interest group, 
the "citizens group" or "public interest group," terms that seek to distin- 
guish such groups from "special interest groups." Interestingly, their ori- 
gins owe to the very same criticism of regulation that follows from the 
predictions of public choice. In words that could well have been used by 
students of public choice, early organizers and leaders of "public" interest 
groups complained that regulatory agencies service narrow interests to 
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the detriment of the general public.269 Accordingly, public interest 
groups explained their intent to vindicate the diffuse interests of the citi- 

zenry against the more powerful influences of special interest groups-to 
respond to the interest-group domination predicted by public choice the- 
ory.270 Common Cause founder John Gardner, for one example, ex- 

plained upon that group's formation in 1970 that the group "would up- 
hold the public interest against all comers-particularly against the 

special interests that dominate our national life today."271 Of course, 
there are now dozens of such organizations.272 

269. See, e.g., Mark Green & Ralph Nader, Economic Regulation vs. Competition: 
Uncle Sam the Monopoly Man, 82 Yale LJ. 871, 876 & n.31 (1973). 

270. See Stephen Miller, Special Interest Groups In American Politics 113 (1983) 
("[T]he early years of the 1970s witnessed the remarkable flowering of numerous 

organizations that proclaimed they were acting in the public interest."); id. at 118 ("The 
most important characteristic of the leaders of public interest groups is their conviction 
that the wrong people-that is, self-interested people-are influential lobbyists in 

Washington."). 
271. Id. Gardner explicitly relied on Olson when explaining the need for Common 

Cause. 
272. Such groups include, for example, Public Citizen, Consumers Union, The Sierra 

Club, The Natural Resources Defense Council, The Children's Foundation, The Gray 
Panthers Project Fund, The Association of Community Organizations for Reform Now, 
The National People's Action/National Training and Information Center, The National 
Consumers League, The Center for Auto Safety, The Environmental Defense Fund, 
Critical Mass Energy Project, and Congress Watch. 

Of course, "public interest group" is a loaded label, suggesting that a group to which 
the label applies is doing more than looking out for its own interests and is therefore 
entitled to some special consideration. Special consideration is an asset, and consequently 
many interest groups characterize themselves as public interest groups, or at least claim 
that their goals advance the public interest, which raises the question of how to distinguish 
"public" interest groups from "special" interest groups. 

Although the distinction is sometimes a difficult one, political scientists have long 
made it. For example, in a now-classic passage from The Semisovereign People, 
Schattschneider wrote: 

Is it possible to distinguish between the "interests" of the members of the 
National Association of Manufacturers and the members of the American League 
to Abolish Capital Punishment? The facts in the two cases are not identical. First, 
the members of the A.L.A. C.P. obviously do not expect to be hanged. The membership of 
the A.L.A.C.P. is not restricted to persons under indictment for murder or in 

jeopardy of the extreme penalty. Anybody can join A.L.A.C.P. Its members 

oppose capital punishment although they are not personally likely to benefit by 
the policy they advocate. The inference is therefore that the interest of the 
A.L.A.C.P. is not adverse, exclusive or special. It is not like the interest of the 
Petroleum Institute in depletion allowances. 

Schattschneider, The Semisovereign People, supra note 42, at 26. Schattschneider is surely 
right that the interests represented by the ALACP are qualitatively different from the 
interests represented by the Petroleum Institute. The difficult question is how in principle 
to separate them. And while the criteria implicit in Schattschneider's observation-(i) 
that anybody can join the ALACP and (ii) that its members will not benefit directly from 
the policy they advocate-provide a helpful starting point, they fall far short of a test for 

distinguishing public interest groups from other interest groups. For as Jeffrey Berry 
persuasively argues, the fact that the ALACP's members will not directly benefit from the 

policy they advocate is not dispositive: If death-row inmates were to join the ALACP, it 
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Although the mere presence of public interest groups does not alone 

defy the logic of collective action upon which the public choice theory 
constructs its case against regulation, their existence may very well re- 

quire qualifications of strong versions of the public choice view that nar- 
row, rent-seeking interest groups always dominate the regulatory process. 
For example, where some producer sought a regulation that would sim- 

ply create a barrier to entry into that producer's market, public-interest 
consumer groups might provide a countervailing force sufficient to pre- 
vent agency capture by the producer. More generally, public interest 

groups might also seek welfare-enhancing regulation to overcome ex- 

isting market failures. And they might serve also to monitor firms to en- 
sure compliance with general-interest regulation.273 

would be wrong to conclude that their membership would divest the ALACP of its status as 
a public interest group. Thus, building on Schattschneider's distinction, Berry defines 

public interest groups as groups "that seek[ ] a collective good, the achievement of which 
will not selectively and materially benefit the membership or activists of the organization." 
Jeffrey M. Berry, Lobbying for the People: The Political Behavior of Public Interest Groups 
7 (1977) (emphasis omitted). Others have defined public interest groups similarly. See, 
e.g., Schlozman & Tierney, supra note 72, at 29. 

But this alternative definition may be too broad, depending on just what counts as a 
"benefit" and what counts as a "collective good." After all, groups like the Petroleum 
Institute might reasonably claim that it seeks a common good that will not benefit its 

membership selectively. (The public at large benefits from a healthy oil industry.) Again, 
interest groups typically frame their goals as furthering the public interest, contending 
precisely that the collective goods they seek will not selectively benefit their members. To 

distinguish public interest groups from other interest groups which claim that their goals 
will benefit others outside of their membership, then, it is necessary to qualify Berry's 
definition. One reasonable solution holds that if the material benefits that a particular 
group's members enjoy as a consequence of their participation can fully account for that 

participation, then the members' claims that others also benefit are suspect. Group 
members may be in it only for themselves. Only when benefits flowing to group members 
cannot account for their continued participation can claims about others' interests be 
taken seriously. Thus, a "public interest group" may be defined as: a group (i) in which 

membership is voluntary, (ii) that seeks some collective good the benefits of which extend 
to individuals outside of its membership, (iii) where the material benefits accruing to its 
membership cannot explain the existence and maintenance of the group. 

Whether such groups represent broad interests well or accurately is another question. 
To the extent public interest groups represent anyone at all, they represent not the 
monolithic citizenry, but rather specific segments of it-children, the aged, consumers, 
environmentalists, taxpayers. Moreover, public interest groups represent certain segments 
of the citizenry with respect to specific issues. Environmental groups, for example, 
represent a certain segment of the citizenry with respect to certain environmental issues. 
The real question is not whether public interest groups represent the public interest, but 
rather whether they represent public interests. The logic of collective action is helpful 
here: A "public" can be thought of as a latent group-a group of citizens for whom the 
obstacles to collective action prevent organization. In this sense, there are in fact many 
"publics." In this light, a public interest may be thought of as the interest that would be 
furthered if only a latent group could organize itself into action. 

273. See, e.g., Susan Rose-Ackerman, Rethinking the Progressive Agenda: The 
Reform of the American Regulatory State 36 (1992). 

Organized groups are not necessarily undesirable; they may sometimes permit 
the articulation of beneficial public goals. Courts might then try to lower the 
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The presence of public interest groups might also strengthen the 
neopluralist theory. As Stewart points out: Representation in administra- 
tive law by public interest advocates "is wholly consonant with the plural- 
ist vision of the collective welfare . .., but there remain questions as to 
whether a public interest advocate truly represents the interest for which 
he purports to speak and, ultimately, how that interest is to be de- 
fined."274 Depending on the answers to those questions, public interest 
groups may provide some support for the neopluralist theory's descrip- 
tive claim that regulatory decisionmaking involves the accommodation of 
pluralist preferences and, in turn, the theory's aspiration that regulatory 
decisionmaking could, with the right set of reforms, better accommodate 
a wider range of groups and interests.275 

The presence of public interest groups might also lend greater plau- 
sibility to the civic-republican image of broad, public-spirited participa- 
tion in regulatory decisionmaking processes. As Sunstein observes, it ap- 
pears that public interest groups "have contributed substantially to 
interest representation in regulatory administration."276 Indeed, public 

organizational costs of these groups. One way to do this through the lens of 
judicial review is to presume a goal of net benefit maximization for economic 
regulation. Thus broad-based groups would only need to obtain quite general 
public interest language to accomplish their goals. 

Id. 
274. Stewart, supra note 113, at 1764; see also id. at 1763 (citing Olson and noting 

that public interest advocates aim "at providing representation for . . . widely scattered 
interests"). Stewart argues, however, that the emergence of public-interest lawyers and 
others who purport to represent the otherwise unrepresented raises several difficult issues, 
including the dubious standing that one set of private citizens has to represent another set 
of citizens, who are likely to be unaware of the activities or even the existence of their 
advocates. See id. at 1767 ("Given the considerable discretion and independence enjoyed 
by public interest advocates, we must regard with skepticism claims that a scheme of 
interest representation will relieve 'citizen' frustration and apathy toward government and 
serve to legitimate agency policies."). Stewart is ultimately ambivalent, however; he 
suggests that skepticism toward public interest advocates should not be taken too far. See 
id. at 1767 n.466. 

275. And many serious students of group politics do think public interest groups 
represent previously unrepresented interests reasonably well. See, e.g., Jeffrey M. Berry, 
Citizen Groups and the Changing Nature of Interest Group Politics, 528 Annals Am. Acad. 
Pol. & Soc. Sci. 30, 31 (1993) (citizen groups represent broad and previously 
unempowered constituencies); Berry, supra note 272, at 3 ("There is little question that in 
recent years public interest groups have gained a growing acceptance as legitimate 
representatives of significant constituencies or 'interests' within the polity."); Miller, supra 
note 270, at 118 ("[I]t is misguided to attack public interest groups by saying that their 
disinterested stance is a ruse, that behind their disinterested ideals lie less noble motives, 
lie calculations of self-interest."). 

276. Cass R. Sunstein, Participation, Public Law, and Venue Reform, 49 U. Chi. L. 
Rev. 976, 987 (1982) ("Public interest groups, which have proliferated in the last two 
decades, have played a critical role in this process. Spurred by more liberal standing rules, 
they have contributed substantially to interest representation in regulatory 
administration."); see also Sunstein, supra note 2, at 103 (noting that public interest 

groups sometimes correct for the statutory failure- inadequate enforcement-associated 
with regulation that involves diffuse and numerous beneficiaries and well-organized 



COLUMBIA LAW REVIEW 

interest groups play a vital role in Ayers and Braithwaite's "republican 
analysis of regulation," which calls for increased participation by public 
interest groups in regulatory decisionmaking processes.277 According to 
them, public interest groups hold the promise of not only monitoring 
legislators and regulators so as to reduce the probability of agency cap- 
ture, but also fostering dialogue about regulatory alternatives.278 

According to many, public interest groups certainly have had signifi- 
cant impact on legislative decisionmaking in recent decades.279 Whether 
they influence agency decisionmaking, however, as some have also 
claimed,280 or indeed whether public interest groups participate signifi- 
cantly in regulatory decisionmaking at all, remains to be seen. First, how- 
ever, Section B below generates several expectations for each theory 
along participatory as well as procedural lines, and later Part IV will pres- 
ent new empirical evidence concerning participation in certain regula- 
tory decisionmaking fora. Thereafter, Part V will use both sets of expecta- 
tions to provide a further assessment of the theories in question in light 
of the process and participation findings of Part IV. 

B. The Theories' Process Expectations 

To be very sure, identifying each theory's administrative-process ex- 
pectations requires a dose of conjecture: Because administrative 
processes are largely elided from theories of regulation, the question of 
what any given theory "holds" with respect to administrative decisionmak- 
ing explores the unstated. Even so, it hardly strains the imagination to 
consider what a proponent of any theory would likely expect to find upon 
opening the administrative-process black box. Such a proponent, once 
forced to incorporate the administrative process explicitly, could surely 
give an account of what administrative decisionmaking would tend to 
look like within the confines of that theory. At the same time, it is possi- 
ble to imagine certain administrative decisionmaking processes that such 

regulated classes); cf. Sunstein, supra note 227, at 74-75 (arguing that "the Madisonian 
understanding" of administrative law recognizes that administrative inaction is often the 
product of governmental capture and that courts taking the Madisonian understanding 
"more seriously" would "treat the beneficiaries of regulation generally in the same way as 
regulated entities" thereby "generat[ing] a public law independent of private law rules"). 

277. See Ayres & Braithwaite, supra note 174, at 54-100. 
278. See id. at 86 (tripartism entails "trust, cooperation, and communication" among 

participants in the regulatory system); id. at 91 ("The relevant feature of tripartism here is 
that it involves dialogue."). 

279. See, e.g., Berry, supra note 72; Michael T. Hayes, Lobbyists and Legislators: A 
Theory of Political Markets (1981); Burdett A. Loomis & Allan J. Cigler, Introduction to 
Interest Group Politics, 1, 1-26 (AllanJ. Cigler & Burdett A. Loomis eds., 2d ed. 1986); G. 
Wilson, supra note 72; Jack L. Walker, The Origins and Maintenance of Interest Groups in 
America, 77 Am. Pol. Sci. Rev. 390, 397 (1983). 

280. See, e.g., David Vogel, Fluctuating Fortunes: The Political Power of Business in 
America 112 (1989) (suggesting that the public interest group movement "transformed 
both the nature of the political agenda and the way in which administrative decisions . . . 
were made"). 

96 [Vol. 98:1 



1998] INCORPORATING THE ADMINISTRATIVE PROCESS 

a proponent could reconcile with the tenets of that theory only with con- 
siderable struggle. Certain decisionmaking procedures are unlikely to 
resonate with the general picture of regulation that a given theory pro- 
vides. In short, although no particular administrative decisionmaking 
processes may be logically required by or logically incompatible with any 
given theory, the different theories nevertheless do give rise to distinct 
administrative-process expectations-an unsurprising observation given 
that the theories attribute rather different purposes to regulation. 

Consider first the public choice theory. Because it holds that regula- 
tion provides regulatory rents to well-organized groups with fairly narrow 
interests, an examination of regulatory decisionmaking processes would 
be expected to reveal, at least on close inspection, procedural mecha- 
nisms facilitating such groups' ability to influence decisionmakers. In- 
deed, because the public choice theory holds that regulatory decisions 
further narrow interests by design, an examination of decisionmaking 
processes should reveal procedures devised precisely to identify and cre- 
ate regulatory rents: Administrative processes should afford well organ- 
ized parties low-cost access to regulators, as well as opportunities for in- 
forming administrators about the regulatory goods they demand. By the 
same token, those processes should facilitate agencies' provision of regu- 
latory goods to influential groups. 

Concomitantly, one would expect to find barriers to participation by 
those whose interests are sacrificed through regulatory rent-seeking. In 
fact, given that the public choice theory holds that general interests are 
advanced, if ever, only accidentally, it further suggests that administrative 
procedures will not encourage widespread participation even in the rare 
event that a given decision advances broad interests. Regulatory deci- 
sions advancing broad interests (perhaps due to unintended conse- 
quences) should, like any other, be the product of decisionmaking 
processes designed to facilitate rent-seeking. 

The public choice theory also suggests that regulatory procedures 
would allow agencies to provide regulatory goods without generating eas- 
ily accessible information about the adverse consequences of the regula- 
tory policies they adopt. Regulatory rents should not be provided, in 
other words, through processes that advertise their existence. Instead, 
information generated through regulatory decisionmaking procedures 
should concern how decisions will advance the interests of those influenc- 
ing administrators. And that information should tend to flow only be- 
tween those demanding and those supplying regulatory rents.281 

281. One might object that assigning such administrative-process expectations to the 
public choice theory creates a straw theory. According to this objection, the public choice 
theory need not predict that the administrative process appears to facilitate rent-seeking, 
but rather that it in fact facilitates rent-seeking while appearing open and neutral on the 
surface. On this view, rent-seekers and rent-suppliers would prefer to operate through 
processes that thoroughly disguise their activities. 
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In addition, the public choice theory suggests that regulatory deci- 
sionmakers are subject to little or no critical outside scrutiny. That is, to 
the extent agency decisionmaking is subject to oversight by other govern- 
mental institutions, the theory suggests that those institutions do not in- 
terfere with agency-provided regulatory rents. Congress may well oversee 
agency decisionmaking, but when it does, it does so only to ensure that 
agencies satisfy the demands of politically powerful groups. The same 
would hold true for the executive branch; White House oversight should 
reinforce agency supply of favorable regulation to politically powerful 
groups. And as for the judiciary, it should show considerable deference 
to agency decisions, perhaps ensuring that agencies are legally authorized 
to undertake challenged actions, but not otherwise closely analyzing the 
substance of what an agency has done in a way that impedes the supply of 

One problem with this objection, however, is that it contemplates a clear distinction 
between the "surface" and "genuine" qualities of the administrative processes without 
providing any way of identifying one or the other. Moreover, the claim in the text above is 
not that the public choice theory predicts that the administrative process would facilitate 
rent-seeking through procedural rules that always blatantly trumpet the malign 
consequences of regulatory decisionmaking. Rather, the argument is, more modestly, that 
the public choice theory predicts process rules that are recognizably biased in favor of 
narrow interest groups-rules that a disinterested critic would, upon inspection, suspect to 
work in favor of the well organized. 

This does mean that process rules that seem easily accessible to broad-based groups 
will count against the public choice theory. Although a public choice theorist could always 
respond that the apparent openness of procedural rules simply proves how effective rent- 
seeking groups are at camouflaging their regulatory gains, such a response renders the 
public choice theory at best implausible and at worst nonfalsifiable: Any regulatory 
decisionmaking procedure, no matter how welcoming to the diffuse interests that the 
theory holds are sacrificed in the regulatory process, counts as evidence in favor of the 
public-choice conclusion. Perhaps for this reason, Stigler and Posner in fact do not argue 
that the regulatory decisionmaking process will always "appear" open. As noted above, 
they argue instead that administrative processes will be ascertainably well suited to supply 
regulatory rents. See supra notes 100-102 and accompanying text; see also infra note 283. 
Nor is such a position implausible. After all, the choice of administrative process rules 
rarely presents attention-getting political issues, even among most scholars, let alone 
voters. Thus, there is no reason why privileged interest groups would not seek process 
rules that perceptibly favor them. Moreover, under the general tenets of the public choice 
theory itself, according to which diffuse interests will not be able to mobilize against 
narrow interests, there is no reason to think that special interest groups would face any 
great resistance to securing process rules that benefit them. 

Finally, the claim that the public choice theory need not predict administrative 
process rules that perceptibly favor narrow interest groups to some extent misses the 
central point that, in an important sense, battles about "substantive" outcomes are battles 
about formal process (and similarly battles about process are really battles about 
outcomes). See, e.g., Moe, supra note 18, at 285-323 (providing real examples of interest 
groups with contrary interests contesting the choice of administrative-process rules). 
Whether special interest groups get the regulatory policy outcomes they want depends 
crucially on what process rules they get. Put differently, to say that special interest groups 
would want neutral processes which they could nevertheless exploit overstates the 
distinction between the choice of a decisionmaking rule and the substantive regulatory 
policy outcome: If decisionmaking processes are formally neutral, then that might very 
well imply less general-interest exploitation by special interest groups. 
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regulatory goods. In short, insofar as agencies obediently supply regula- 
tory goods to privileged groups, external oversight should not interfere; 
and insofar as agencies are slow to satisfy the demands of special interest 
groups, oversight should encourage them to do so. 

Finally, patterns of actual participation in regulatory decisionmaking 
processes should not reveal a multiplicity of participating interests. That 
is, the public choice theory would not predict the presence of numerous 
participants with incompatible regulatory goals in the development of 
particular regulatory decisions. Rather, one should find relatively few 
parties participating in any given decision. And those participants should 
include, at least as a general rule, only the relevant agency decisionmaker 
together with representatives of the group seeking the regulatory good. 

In sum, the public choice theory suggests that ground-level regula- 
tory decisionmaking processes are accessible primarily to well organized 
groups seeking regulatory rents, that those processes generate informa- 
tion primarily about those groups' regulatory demands and how they can 
be met, that regulatory decisionmakers operate in an environment free 
from oversight that interferes with agency supply of regulatory goods, and 
that only a few parties typically participate in the development of a regula- 
tory policy. Curiously enough, this general vision connects to the "trans- 
mission belt" model of administrative decisionmaking, according to 
which agency decisionmakers translate legislative directives into regula- 
tory policy outcomes with very little noise.282 Originally, the transmis- 
sion-belt model was associated with early public interest theories of regu- 
lation: Legislators passed statutes advancing the public interest, and 
administrators smoothly implemented those statutes without compromis- 
ing public-interest legislative goals. While the public choice theory as- 
signs just the opposite motivation to legislators, it retains the transmis- 
sion-belt premise that agencies neatly follow legislative cues:283 Nothing 
about the administrative process fundamentally jeopardizes the dynamic 
between legislators and well organized interest groups that allows legisla- 
tors to supply regulatory benefits to those groups in exchange for polit- 
ical resources. 

Whereas the public choice theory connects with the transmission- 
belt model of administrative decisionmaking, the neopluralist theory con- 
nects with the interest-representation model of administration. Accord- 

282. See Stewart, supra note 113, at 1675-76. 
283. See Posner, supra note 10, at 350 ("A corollary of the [public choice] theory of 

regulation is that the regulatory process can be expected to operate with reasonable 
efficiency to achieve its ends."). Although the transmission-belt model itself was never 
developed as much as posited, recent works by Mathew McCubbins, Roger Noll, and Barry 
Weingast can be understood as a sophisticated reincarnation of that old model. Their 
central thesis is that Congress uses agencies to deliver benefits to privileged interest 
groups, and that administrative procedures allow Congress to monitor agencies to ensure 
that they perform this task faithfully, a view that is not necessarily committed to any 
particular vision of legislative motivation, but that nevertheless certainly resonates with the 
public choice theory of regulation. See sources cited supra note 64. 
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ing to the interest-representation model, administrative procedures are 
and should be designed to accommodate broad, diverse participation in 
regulatory decisionmaking. In contrast to the public choice theory, then, 
the neopluralist theory suggests that administrative decisionmaking will 
often be carried out through processes accessible to many parties. The 
neopluralist theory thus probably does not envisage a broad spectrum of 
decisionmaking processes distinguished according to the number of par- 
ties that are allowed to participate: That the neopluralist theory supposes 
that regulatory decisions reflect the multiplicity of pressures applied by 
many groups with opposing interests suggests that decisionmaking 
processes generally provide open avenues for the expression of those in- 
terests and the application of those pressures.284 In short, administrative 
processes should not only allow but promote broad participation in regu- 
latory decisionmaking; the rules governing participation should not pre- 
vent any parties from pursuing their regulatory interests. 

Relatedly, the neopluralist theory suggests that administrative deci- 
sionmaking will take place in a fairly information-rich environment. First, 
decisionmaking processes must provide administrators with the opportu- 
nity to gather information about many parties' interests and preferences. 
Only then can regulatory outcomes reflect the sum total of group pres- 
sures. And to the extent that decisionmakers broker compromises 
among competing groups, decisionmaking processes must allow for ex- 
changes of information between and among administrators and groups 
about the regulatory outcomes that would enjoy many groups' support. 
Put differently, whereas the public choice theory seems to contemplate 
largely a one-way information exchange-information about groups' reg- 
ulatory demands (and the political resources they offer in exchange) 
flows from organized groups to administrators-the neopluralist theory 
more clearly seems to contemplate a two-way exchange-information 
about groups' preferences flows from many competing groups to admin- 
istrators, and information about possible regulatory outcomes flows from 
administrators to many groups, as administrators propose compromises 
and forge regulatory coalitions. Because the neopluralist theory imagines 
that regulatoly outcomes reflect many parties' preferences, it suggests 
that regulatory decisionmaking processes solicit and disseminate a con- 
siderable amount of information about which regulatory policies interest 
groups will and will not consider acceptable. 

The neopluralist theory also suggests that the behavior of administra- 
tive decisionmakers, if subject to oversight by other institutions, would be 

284. Cf. Mashaw, supra note 9, at 276. 
[The] pluralist vision of administrative processes sees both process design and 

judicial policing of the implementation of those designs primarily as devices for 
providing policy access to relevant political forces or interests. Administrative 
legality entails policy-making that accommodates these interests procedurally by 
giving them serious consideration in the development of substantive norms. 

Id. 
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scrutinized so as to ensure that many parties' regulatory interests were 
appropriately taken into account. Judicial oversight, for example, should 
focus first on whether all of those with a stake in the matter were allowed 
to participate in the development of a given regulatory decision, and sec- 
ond on whether those parties' interests were in fact taken into account- 
the very role the interest-representation model assigns to the courts. The 
same should be true for congressional and executive oversight, again in- 
sofar as agencies are subject to such oversight. In general, oversight 
mechanisms should reinforce rather than undermine pluralistic consider- 
ation of numerous parties' regulatory interests. 

Turning to patterns of actual participation, the neopluralist theory 
also predicts that administrative decisionmaking will in fact often involve 
many participants. The theory would be called into real question were an 
examination of administrative decisionmaking to reveal, for example, 
that typically only one or a few narrow interests participate in the devel- 
opment of most regulatory decisions. Because regulatory outcomes can 
reflect many parties' competing interests only if those parties are present 
to express and defend their preferences during the course of administra- 
tive decisionmaking, the theory predicts that a fairly wide range of parties 
would contribute to the development of regulatory policy. 

The public interest theory creates yet a different set of expectations. 
First of all, it pretty clearly contemplates a range of administrative deci- 
sionmaking processes, some of which increase and some of which de- 
crease regulatory slack. That is, the public interest theory would be in- 
compatible with an administrative regime in which all decisionmaking 
procedures created high slack by shrouding regulators from public scru- 
tiny. If general interests often prevail-at least more often than com- 
monly recognized-decisionmaking processes must at times allow for 
low-cost monitoring of regulatory decisionmakers. This in turn suggests 
that, at least on occasion, decisionmaking processes must facilitate under- 
standing of how general interests would benefit from a particular course 
of agency action. On the other hand, to the extent that special-interest 
regulation carries the day, some administrative decisionmaking must be 
done through channels which create or preserve high regulatory slack. 
In contrast to the public choice and neopluralist theories, then, the pub- 
lic interest theory more clearly predicts a larger range of decisionmaking 
techniques. Because regulatory outcomes sometimes advance broad and 
sometimes narrow interests, decisionmaking processes presumably are 
neither always exclusive nor always inclusive. 

Similarly, the public interest theory suggests that various amounts 
and types of information would be generated through the course of ad- 
ministrative decisionmaking. At times, decisionmaking processes should 
generate reliable information about what administrators are doing and 
about the consequences of their behavior. Other times, however, deci- 
sionmaking processes should impede discovery of that information. A 
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range of regulatory outcomes suggests a range of information produced 
through decisionmaking processes. 

The same mixed predictions extend to oversight of administrative 
decisionmaking as well. Insofar as agencies are subject to outside scrutiny 
by other parts of the government, the public interest theory suggests that 
such scrutiny will sometimes lead agency decisionmakers to pursue 
general-interest policies. In fact, in the case of some of the general- 
interest policies the public interest theorists mention as supportive of 
their theory, congressional oversight of agency decisionmaking contrib- 
uted significantly to agency pursuit of general-interest goals.285 On the 
other hand, oversight of agency decisionmaking cannot always lead agen- 
cies to pursue general-interest policies, for according to the theory agen- 
cies often do not do so. To that extent, oversight either has no effect on 
what administrators do, or else it further encourages them to pursue 
special-interest outcomes. 

With respect to participation, the public interest theory suggests that 
many administrative decisions will not routinely involve a diverse set of 
interested parties. Consistent widespread participation in administrative 
decisionmaking processes would, by effectively taking administrators out 
of the shadow of secrecy, likely reduce the slack that so often makes 
special-interest regulation possible. But on the other hand, were special 
interests the only actual participants in administrative decisionmaking, 
with all other interests excluded, it would be unclear how regulatory out- 
comes could sometimes advance general interests.286 Here again, be- 
cause the public interest theory's principal-agent focus predicts varying 
regulatory outcomes, its image of participation in administrative decision- 
making is more complicated and variable relative to the other theories. 

The civic republican theory generates an altogether distinct set of 
administrative-process expectations. Because the civic republican theory 
holds that regulatory decisionmaking provides an opportunity for public- 
spirited dialogue and deliberation about regulatory priorities, it suggests 
first of all that administrative processes provide real opportunities for par- 
ticipation by many groups. What is more, the theory suggests that deci- 
sionmaking processes would be open and accessible even to groups 
whose narrow, selfish interests were not directly affected by a particular 
regulatory decision. That is, if regulatory decisionmaking involves public- 
spirited debate, one would not expect to discover decisionmaking 
processes that were closed to all potential participants except those whose 
own private interests were directly at stake, for in such a case there would 
be little opportunity for public-spiritedness and disinterested dialogue. 

The theory predicts not only that the decisionmaking processes 
should be fairly open, but also something about their quality: Regulatory 

285. See supra text accompanying note 216. 
286. Outside observers (such as the media) might to some extent reduce regulatory 

slack, but it seems unlikely that the most important facts about what administrators do and 
what the consequences of their actions are can be completely understood by outsiders. 
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decisionmaking processes must provide some occasion for communica- 
tion among its participants. A civic republican theorist surely would 
struggle to account for decisionmaking processes that by their very nature 
provided participants no opportunity to become informed about one an- 
other's values, interests, and preferences. Nor would the civic republican 
theorist expect to discover administrative processes that effectively pre- 
vented interested parties from reconsidering their own values, interests, 
and preferences. In short, deliberation presupposes some meaningful 
opportunity for regulatory preferences to be aired and sympathetically 
evaluated. It presupposes also some period for regulatory priorities to 
crystallize, and for preferences and then decisions to be finalized. 

The civic republican theory thus also suggests that administrative 
decisionmaking processes will facilitate recurrent exchanges of informa- 
tion-both about the consequences of regulatory alternatives and about 
the normative criteria that should guide decisionmakers. In other words, 
in contrast to all of the above theories, the civic republican theory more 
clearly contemplates an exchange of information about values no less 
than facts. Not only does the theory contemplate different participants 
with different motives, it predicts that administrative decisionmaking will 
involve a considerable amount of collective communication and explora- 
tion. Like the neopluralist theory, then, the theory predicts multilateral 
exchanges of information. But in clear contrast to the neopluralist the- 
ory, the civic republican theorist envisions the exchange of information 
about deliberators' emergent regulatory values, not simply their preexist- 
ing preferences and fall-back positions. 

Like its competitors, the civic republican theory also suggests that 
external oversight of administrative decisionmaking would reinforce 
rather than impede decisionmaking consistent with the theory's other ex- 
pectations. Accordingly, executive, congressional, and judicial review, to 
the extent these shape agencies' decisionmaking processes at all, should 
promote communication, deliberation, and the collective articulation of 
regulatory values and priorities. For example, the theory suggests that 
courts would neither simply enforce regulatory trades, nor simply ensure 
that all relevant interests were allowed their say. Instead, they would help 
to ensure that administrative decisionmakers settled upon regulatory pol- 
icies that reflected all parties' collective judgments about the proper 
trade-offs among competing regulatory values. 

Respecting participation in administrative decisionmaking, the civic 
republican theory suggests that processes formally open to many interests 
would actually see the participation of many parties. Whereas the public 
choice theorist would have to struggle to reconcile widespread participa- 
tion in administrative decisionmaking with her theory, in other words, 
the civic republican theorist would have to struggle to reconcile participa- 
tion limited only to regulated parties. But the theory's expectations 
about participation concern more than the raw number of participants. 
Unlike the neopluralist theory, which also predicts broad participation in 
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the development of particular regulatory decisions, the civic republican 
theory furthermore predicts participation by at least some parties who 
have more than their own private interests in mind. The theory would 
find no support from an examination which revealed that the words and 
deeds of all parties participating in a given decision were easily traceable 
to their own economic interests, for example. 

Thus does each theory generate a distinguishable set of administra- 
tive-process predictions, both in the dimension of legal-formal process 
rules-including the degree of inclusiveness of those rules, the types of 
information the rules would likely produce, and the oversight of agen- 
cies' use of those rules-and in the dimension of the level of participa- 
tion in regulatory decisionmaking that those process rules permit or pro- 
mote. These predictions are summarized in Table 1: 
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TABLE 1: 
THE THEORIES' ADMINISTRATIVE-PROCESS EXPECTATIONS 

Predicted Features of the Administrative Process 

105 

Legal Process Information Agency Patterns of 
Rules: Generated: Oversight: Participation: 

Public closed process information about reinforces agency relatively few 
Choice rules; wide interest groups' supply of regulatory parties participate; 
Theory: participation not regulatory demands goods; not critically overrepresentation 

procedurally flows to agency; scrutinizing; of regulatory 
encouraged; rules information about deferential toward beneficiaries, in 
facilitate rent- consequences of rent-supplying particular business- 
seeking regulatory decision agencies oriented special- 

especially about interest groups; 
social costs, not participation by 
widely disseminated parties with 

opposing interests 
not typical 

Neopluralist open process rules information about "interest fairly widespread 
Theory: which promote many groups' representation" participation in 

participation; regulatory goals; model of oversight; many agency 
procedures two-way, reiterated oversight protects decisions; many 
formally information flow, many types of participants, 
accommodating to including groups' access to including parties 
many parties with information about agencies with conflicting 
competing interests potential regulatory goals and interests 

compromises 

Public spectrum of information about day-to-day oversight many or most 
Interest process rules; some regulatory deferential; on decisions involve 
Theory: process rules consequences often important few parties; others 

shroud agency shrouded; on occasions oversight involve many 
decisionmakers; important raises salience of parties mobilized 
others expose the occasions regulatory stakes arournd particular 
consequences of information starkly high-salience 
agency decisions revealed regulatory issues 

Civic open process rules information promotes many parties 
Republican which promote facilitating "give- deliberation, not participate; 
Theory: participation; and-take" among simply access by all participation by at 

participation open participants; parties; encourages least some public- 
also to those information about agency decision- spirited parties 
without direct competing makers to identify whose direct 
material stake in a regulatory values, emergent collective material interests 
given decision information above judgments about not implicated in a 

evaluative standards desirable regulatory decision 
for assessing outcomes 
outcomes; 
information flows 
among groups, not 
only between group 
and agency 

Part IV begins to consider whether, and to what extent, these com- 
peting expectations find real-world support. Although somewhat abstract 
as stated so far, the theories' process predictions become more meaning- 
ful as specific administrative decisionmaking processes are brought to 
mind. Part IV accordingly begins with an overview of the decisionmaking 
processes administrators employ. 
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IV. OPENING THE BOX: A CLOSER LOOK AT ADMINISTRATIVE 

DECISIONMAKING 

A. Opportunities for Participation and Influence: The Regulatory State's 
Process Rules 

As already observed, theories of regulation implicitly reference agen- 
cies' work-products-"regulations." Yet, strictly speaking, agencies pro- 
duce not "regulations" (a slang term) but rather "rules" and "orders." 
Rules are the result of agencies' rulemaking processes; orders, of adjudi- 
cation processes. These processes-and there are different species of 
each-are prescribed by the Administrative Procedure Act287 (APA), 
which serves as agencies' procedural rulebook, applicable wherever 
Congress has not otherwise provided, and supplemented at times by con- 
gressional act, executive order, or agency decision. The question at hand 
is whether these administrative decisionmaking processes promote selfish 
rent-seeking, or public-spirited deliberation, or something in between. 
Answering this question first requires a very brief tour of the different 
species of agency decisionmaking, with particular attention to the legal- 
formal opportunities for participation and influence that those decision- 
making processes afford.288 (Readers already well acquainted with the 
legal-process rules governing agency decisionmaking are invited to skip 
to Section B.) 

1. Ordinary and Formal Rulemaking. - Rulemaking takes several 
forms. According to section 553 of the APA,289 agencies authorized by 
statute to issue substantive rules without first providing a hearing on a 

287. 5 U.S.C. ?? 551-559, 701-706 (1994). 
288. This is not to imply that participation equals influence, or even that the former is 

always a reliable predictor of the latter. The assumption rather is that parties participate in 
administrative decisionmaking in order to influence regulatory outcomes, and that the 
more they participate, the larger the influence they are likely to have, at least all else being 
equal. (For further discussion of the relationship between participation and influence, see 
infra text accompanying notes 420-421.) Especially to the extent that influence itself is 
difficult to measure, examinations of participation levels, which are easier to measure, 
provide one useful gauge of the theories' process predictions. 

289. Section 553 provides, in relevant part: 
(b) General notice of proposed rule making shall be published in the Federal 
Register .... The notice shall include- 
(1) a statement of the time, place, and nature of public rule making proceedings; 
(2) reference to the legal authority under which the rule is proposed; and 
(3) either the terms or substance of the proposed rule or a description of the 
subjects and issues involved... 

After notice required by this section, the agency shall give interested persons an 
opportunity to participate in the rule making through submission of written data, 
views, or arguments with or without opportunity for oral presentation. After 
consideration of the relevant matter presented, the agency shall incorporate in 
the rules adopted a concise general statement of their basis and purpose. 

5 U.S.C. ? 553. 
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record can do so simply by following three basic steps.290 First, the 
agency must, through publication in the Federal Register (or other suffi- 
cient notice), notify potentially interested parties that it is contemplating 
the adoption of some proposed rule and provide the text of the rule pro- 
posed or a summary of its substance.291 Second, the agency must allow 
those parties an opportunity to comment on the agency's proposed 
rule.292 Third, after receiving any such responses and generating 
whatever additional information the agency deems necessary, the agency 
must promulgate, along with its final rule and at least thirty days before 
the rule is to take effect, a "concise general statement" explaining why, in 
light of both the agency's own information and the comments it received, 
the rule took the final form it did.293 Thus do agencies engage in "ordi- 
nary" or "informal" or "notice-and-comment" rulemaking, which often 
takes several successive rounds of notice and comment, and sometimes 
dozens or even hundreds.294 

Ordinary rulemaking is distinguished first from "formal" rulemak- 
ing. The words "hearing" and "record" (more precisely, their legal 
equivalents295) in an agency's statute trigger formal rulemaking.296 That 
is, in the formal rulemaking mode-employed only for limited categories 
of agency decisions such as rate making and those dealing with food addi- 
tives, for example297-an agency must conduct a hearing during which 
parties provide testimony, present evidence taken on a record, and cross- 
examine adverse witnesses.298 Where the agency deems that prejudice 
will not result from written submission of evidence, formal rulemaking 
can be conducted, in effect, through the mail.299 In such event, formal 
rulemaking partially resembles informal rulemaking. Even here, how- 

290. Section 553's notice and comment processes are not required for "procedural" 
or "interpretive" rules, see 5 U.S.C. ? 553(b) (3) (A); see, e.g., Alaska v. U.S. Dep't. of 
Transp., 868 F.2d 441, 445 (D.C. Cir. 1989) (distinguishing legislative or substantive rules 
from "interpretive rules" or "general statements of policy"). A "rule" for the purposes of 
the APA is defined as "the whole or part of an agency statement of general or particular 
applicability and future effect designed to implement, interpret, or prescribe law or policy 
or describing the organization, procedure, or practice requirements of an agency." 5 
U.S.C. ? 551(4). 

291. See 5 U.S.C. ? 553(b). 
292. See id. ? 553(c). 
293. See id. 
294. See, e.g., Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 

34 (1983) (60 rounds of notice and comment before promulgation of final rule). 
295. See United States v. Florida E. Coast Ry. Co., 410 U.S. 224, 234-38 (1973) 

(holding that mere appearance of words "hearing" and "record" in agency's statute does 
not necessarily trigger formal rulemaking under 5 U.S.C. ?? 553(c), 556-557, nor are 
those exact words required to trigger same). 

296. See 5 U.S.C. ? 553(c). 
297. See, e.g., Magat et al., supra note 64, at 15 (noting that reliance on formal 

rulemaking "has declined sharply"). 
298. See 5 U.S.C. ?? 556-557. 
299. See 5 U.S.C. ? 556(d). 
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ever, submitted evidence is recorded, and all of the other requirements 
of formal rulemaking still apply. 

The finer aspects of agencies' rulemaking obligations-especially as 
concerns the much more common informal rulemaking-do not always 
appear on the face of the virtually unamended APA.300 First, some of 
those obligations have been articulated by federal courts in the course of 
judicial interpretation of the APA's provisions.301 For example, courts 
have held that "notice" under section 553 must give potentially interested 
parties a fair opportunity to respond with comments by explaining the 
general factual or other bases on which a proposed rule rests.302 Courts 
have also held that sections 553's "concise general statement" cannot be 
so concise or general that courts cannot effectively review an agency's 
final rule; agencies can hide the decisionmaking ball neither from inter- 
ested parties nor from courts.303 

300. The core rulemaking provisions of the APA remain much the same today as they 
appeared in 1946, though the Act was recodified in 1966 as part of title 5 (specifically, 
chapters 5 ("Administrative Procedure") and 7 ('"Judicial Review") of part 1, "The Agencies 
Generally," of title 5, "Government Organization and Employees," of the United States 
Code). In that same year, the old section 3 was rewritten to become the Freedom of 
Information Act, codified at 5 U.S.C. ? 552. Chapter 5 was amended in 1974 to house the 
Privacy Act, 5 U.S.C. ? 552a, and again in 1976 to house the Sunshine Act, 5 U.S.C. ? 552b. 

Since 1946, only two substantive changes have been made to the core provisions of the 
APA governing administrative procedure and judicial review. In 1976, accompanying the 
enactment of the Sunshine Act, section 557(d), which governs formal adjudication and 
formal rulemaking processes, was amended to forbid ex parte communications in formal 
evidentiary proceedings. See 5 U.S.C. ? 557 (d). Sections 702 and 703 were amended the 
same year to eliminate the sovereign immunity defense in a certain class of cases. See 5 
U.S.C. ?? 702-703. For a helpful overview of the stability of the APA, see generally William 
H. Allen, The Durability of the Administrative Procedure Act, 72 Va. L. Rev. 235 (1986). 

301. See, e.g., Mashaw, Greed, supra note 14, at 126 ("It seems virtually undeniable 
that the major procedural developments in American administrative law from the 
Administrative Procedure Act to the present have been the work largely of the courts or of 
the chief executive."). 

302. See, e.g., United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 251 (2d 
Cir. 1977) (agency must "notify interested persons of the scientific research upon which 
the agency" relies); Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 400 (D.C. Cir. 
1973) (if agency relies on scientific literature, it "should indicate which particular findings 
of that literature are significant"). 

303. See, e.g., Kooritzky v. Reich, 17 F.3d 1509, 1513-14 (D.C. Cir. 1994) (although 
agency's final rule can differ from proposed rule, it must nonetheless notify interested 
parties of the change); American Med. Ass'n v. United States, 887 F.2d 760, 767-69 (7th 
Cir. 1989) (explaining principles relevant in determining whether notice was sufficient); 
National Resources Defense Council v. Thomas, 838 F.2d 1224, 1242 (D.C. Cir. 1988) 
(explaining "logical outgrowth" test to determine whether notice was sufficient); 
Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1030-31 (D.C. Cir. 1978) (agency notice-and- 
comment processes must provide parties with real notice of basis of agency action and 
opportunity to comment thereon). 

While courts have had to give meaning to the non-self-defining vocabulary of section 
553-"notice," "opportunity to participate," and "concise general statement," for 
example-courts (unlike Congress) cannot impose upon agencies procedural 
requirements beyond those contained in the APA. See Vermont Yankee Nuclear Power 
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No less importantly, the other two branches of government have sup- 
plemented agencies' rulemaking obligations under the APA by subse- 
quent legislation and executive order. Sometimes these supplemental re- 
quirements are directed to particular agencies, as in the case of the Toxic 
Substances Control Act, which requires the EPA to develop rules gov- 
erning the testing of substances based on considerations of costs and a 
range of specified health risks.304 Other statutes supplement the APA's 
rulemaking requirements more generally, such as the National Environ- 
mental Policy Act,305 the Paperwork Reduction Act,306 and the Regula- 
tory Flexibility Act.307 These acts require rulemakers to assess the envi- 
ronmental impact of certain rules, develop information on the 
paperwork burden that will accompany rules, and reduce the burden of 
rules on small entities, respectively. In addition to such legislation, exec- 
utive orders also have supplemented agencies' rulemaking obligations, 
most notably by requiring specific consideration of the costs and benefits 
of proposed major rules and White House (Office of Management and 
Budget) approval of all major proposed rules.308 Naturally, these addi- 

Corp. v. Natural Resources Defense Council, 435 U.S. 519 (1978) (courts cannot impose 
upon agencies decisionmaking procedures above what APA requires). So while 
commentators are in one sense correct that the APA has proven resistant to statutory 
amendment in part because of subsequent judicial interpretations of it, the point that 
Congress has not amended the APA because the judiciary has done so can be overstated. 
Judicial interpretation of key terms of the APA does not distinguish the APA from many 
other statutes which become operational only after judicial interpretation of key terms. 

304. 15 U.S.C. ?? 2601-2629 (1994). 
305. 42 U.S.C. ?? 4321-4347 (1994). 
306. 44 U.S.C. ?? 3501-3520 (1994). 
307. 5 U.S.C. ?? 601-612 (1994). These acts do not change the essential procedures 

that rulemaking agencies employ as much as they require agencies, when conducting their 
own evaluations of proposed rules, to consider certain specific consequences of their rules. 

308. See Exec. Order No. 12,044, 3 C.F.R. 152 (1979); Exec. Order No. 12,291, 3 
C.F.R. 127 (1982); Exec. Order No. 12,498, 3 C.F.R. 323 (1986); and Exec. Order No., 
12,866, 3 C.F.R. 638 (1994), reprinted in 5 U.S.C. ? 601 app. at 557-61 (formally 
rescinding Executive Orders 12,291 and 12,496 but retaining many of their essential 
requirements of consideration of the costs and benefits of major rules and coordination 
among rulemaking agencies with overlapping jurisdictions). 

In contrast to judicial interpretation of the APA's language, and to an extent 
exceeding that of the statutes mentioned immediately above, executive orders have 
changed rulemaking processes in a fundamental way. Under Executive Order 12,866, for 
example, agencies are required, among other things: to submit to the Office of 
Information and Regulatory Affairs (OIRA) plans setting forth an agency's major 
rulemaking agenda; to provide OIRA with the draft text of major rules with information 
animating the agency's decisionmaking rationale, including some form of cost-benefit 

analysis; and to identify for the public, once a rule has been published in the Federal 
Register, the changes between the draft rule submitted to OIRA and the final action taken. 
See Exec. Order No. 12,866 ?? 4(c), 6, 3 C.F.R. 642, 644, reprinted in 5 U.S.C. ? 601 at 
559-560. Note, however, that executive orders are largely exhortatory for independent, as 

opposed to executive, agencies. See, e.g., Exec. Order No. 12,291 ? l(d), 3 C.F.R. 128; 
Exec. Order No. 12,866 ?? 3(b), 9, 3 C.F.R. 641, 649, reprinted in 5 U.S.C. ? 601 at 558, 
561. For an analysis of the possible significance of Executive Order 12,866, see Richard H. 
Pildes & Cass R. Sunstein, Reinventing the Regulatory State, 62 U. Chi. L. Rev. 1 (1995). 
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tional requirements must be taken into account in any effort to under- 
stand the rulemaking process. 

But none of these requirements changes the fact that any interested 
party who so desires can participate in the ordinary rulemaking processes. 
As section 553 states: "After notice required by this section, the agency 
shall give interested persons an opportunity to participate in the rule 
making through submission of written data, views, or arguments .... ."309 

At least at the level of responding to notice with comments about an 
agency's proposed rule, there are no restrictions or limitations. Doing so 
requires parties only to keep abreast of an agency's proposed rules. And 
such comments need take no particular form.310 As a formal matter, 
then, rulemaking is an entirely open and inclusive process of 
decisionmaking.311 

Of course, how much influence a party's comments may have upon 
the agency's decision is another question, and one more difficult to an- 
swer. But undoubtedly this will depend in part on the quality of the argu- 
ments and information that a participating party provides. At the least, 
agencies cannot safely ignore compelling, high-quality comments that are 
clearly apropos to an agency's proposal, for, as will be seen below, ignor- 
ing arguments or information bearing on an agency's final rule mayjeop- 
ardize that rule when subjected to judicial review. 

Participation in formal rulemaking is also open. The distinctions be- 
tween formal and informal rulemaking, in other words, do not extend to 
who may participate in those processes. In the formal rulemaking mode, 
however, more is required of participating parties. They must, for exam- 
ple, subject their evidence to scrutiny by other parties to the rulemaking, 
possibly including cross-examination of those supplying facts and argu- 
ments that bear on the rule.312 Furthermore, participating parties are 
prohibited from communicating with the agency outside of the formal 
rulemaking procedures during the pendency of a formal rule, a restric- 
tion that raises the stakes of the formal rulemaking process.313 Such ad- 
ditional burdens render the process more cumbersome for agencies as 
well, which is why agencies have used formal rulemaking only when re- 

See generally Erik D. Olson, The Quiet Shift of Power: Office of Management & Budget 
Supervision of Environmental Protection Agency Rulemaking Under Executive Order 
12,291, 4 Va. J. Nat. Resources L. 1 (1984) (explaining consequences of OMB oversight of 
agency rulemaking). 

309. 5 U.S.C. ? 553(c). 
310. Parties may also petition agencies to allow for the oral presentation of comments 

on proposed rules, see 5 U.S.C. ? 553(c), though comments on proposed rules almost 
always take written form. Similarly, any party may petition an agency to issue (or amend or 
repeal) a rule. See 5 U.S.C. ? 553(e). 

311. As the court observed in National Petroleum Refiners Ass'n v. FTC, 482 F.2d 672, 
683 (D.C. Cir. 1973), "utilizing rule-making procedures opens up the process of agency 
policy innovation to a broad range of criticism, advice and data." 

312. See 5 U.S.C. ? 556(d). 
313. See 5 U.S.C. ? 557(d) (1) (A). 
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quired to do so by statute. In any event, any party who so desires may 
participate in the process. And, in further contrast to informal rulemak- 
ing, those who do so are entitled to a response by the agency-to be 
included in the record of the formal rulemaking-to all proposed find- 
ings, conclusions, and exceptions they submitted to the agency for its 
consideration,314 although the agency may exclude irrelevant and repeti- 
tious evidence.315 

2. Other Types of Rulemaking. - The Negotiated Rulemaking Act of 
1990 (NRA) creates another species of rulemaking by authorizing agen- 
cies to organize and conduct negotiations among parties interested in the 
formulation of a particular rule-a "negotiated rulemaking."316 The 
NRA essentially codified and routinized a practice agencies had previ- 
ously employed, seeking to form a consensus among interested parties 
prior to commencing notice-and-comment rulemaking by publishing a 
proposed rule. Its use has been encouraged by the Clinton Administra- 
tion, as exemplified by the President's Memorandum of March 4, 1995 
formally instructing all agency heads to "convene groups consisting of 
frontline regulators and the people affected by their regulations" for 
"conversation [that] should take place around the country-at our 
cleanup sites, our factories, our ports."317 In a negotiated rulemaking, an 
agency convenes a committee composed of representatives of parties 
whose interests are implicated by the rule the agency is considering devel- 
oping.3]8 Along with the agency, and with the help of a facilitator, the 
assembled committee members negotiate in an attempt to devise a pro- 
posed rule that all parties find acceptable. Ordinary notice-and-comment 
processes begin once participants in the negotiated rulemaking have 
reached a consensus (or once it is clear they will not reach a consensus) 
about the form the proposed rule should take. But, at least according to 
negotiated rulemaking's proponents, who seek to bring the virtues of al- 
ternative dispute resolution to administrative decisionmaking, the ordi- 
nary notice-and-comment process proceeds more quickly and with less 
conflict on the heels of a successful negotiation.319 

314. See 5 U.S.C. ? 557(c). 
315. See 5 U.S.C. ? 556(d). 
316. See 5 U.S.C. ?? 561-590. 
317. William J. Clinton, Memorandum for Heads of Departments and Agencies, 

Subject: Regulatory Reinvention Initiative, 31 Weekly Comp. Pres. Doc. 364 (Mar. 4, 
1995); see also Vice President Al Gore, National Performance Review Accompanying 
Report: Improving Regulatory Systems 30 (1993) (promoting greater agency use of 
"consensus-based rulemaking"); Reich, supra note 166 (same). 

318. See Administrative Conference of the United States, Negotiated Rulemaking 
Sourcebook 123-32 (1995) [hereinafter ACUS Negotiated Rulemaking]. 

319. See generally Philip Harter, Negotiating Regulations: A Cure for Malaise, 71 
Geo. LJ. 1 (1982). As Neil Kerwin observes, negotiated rulemaking can be traced back to 
the collaborative rulemaking processes of the New Deal, which were eventually struck 
down by the Supreme Court as unconstitutional delegations of legislative power. See 
Kerwin, supra note 4, at 185; see also Carter v. Carter Coal Co., 298 U.S. 238, 315-16 
(1936) (holding unconstitutional act delegating to agency power to set labor wages and 
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"Hybrid rulemaking" constitutes yet a fourth species of rulemaking- 
"hybrid" because this mode is more formal than ordinary rulemaking but 
less so than formal rulemaking.320 Like negotiated rulemaking, hybrid 
rulemaking takes place in part outside of APA section 553. Unlike nego- 
tiated rulemaking, however, hybrid rulemaking statutes apply selectively 
to particular agencies. Typically, hybrid rulemaking requires those agen- 
cies to conduct public hearings in the course of developing a rule, 
though hybrid hearings are not subject to the procedural stringencies of 
formal rulemaking. This effort to expand opportunities for outside par- 
ticipation in rulemaking peaked in the early 1970s, after which time hy- 
brid rulemaking lost its popularity. Like formal rulemaking, agencies do 
not employ hybrid rulemaking widely today.32' 

Where they do, once again any party may participate in the public 
hearings carried out under a hybrid rulemaking statute. From a partici- 
pant's point of view, hybrid rulemaking resembles informal rulemaking, 
with the exception that the former entails public, oral commentary rather 
than written commentary. Agencies may limit the amount of public com- 
mentary any participant may supply, whereas there are no limits on the 
amount of written commentary a participant may send an agency in the 
ordinary rulemaking process. Beyond that, however, the obstacles to par- 
ticipation are practical-for example, participation in a hybrid rulemak- 
ing may, as in a formal rulemaking, require travel-rather than formal. 

Whereas the opportunities for participation in hybrid rulemaking 
are quite scarce due to the infrequent use of that decisionmaking tech- 
nique, the opportunities for participation in a negotiated rulemaking are 
growing, as more and more agencies experiment with the negotiated 
rulemaking process. Because the NRA incorporates the Federal Advisory 
Committee Act (FACA),322 participation in a negotiated rulemaking re- 
quires membership on a federal advisory committee.323 Thus, a party 
seeking to participate in a regulatory negotiation must seek appointment 

hours); A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 537-42 (1935) 
(holding unconstitutional act delegating to industrial associations and the President power 
to set standards of unfair competition); Panama Refining Co. v. Ryan, 293 U.S. 388, 421-28 
(1935) (holding unconstitutional act delegating to the President power to regulate 
interstate commerce). See generally David M. Pritzker & Deborah S. Dalton, Negotiated 
Rulemaking Sourcebook (Administrative Conference of the U.S. 1990). For helpful 
treatments of negotiated rulemaking as of 1986, see Henry H. Perritt, Jr., Negotiated 
Rulemaking Before Federal Agencies: Evaluation of Recommendations by the 
Administrative Conference of the United States, 74 Geo. LJ. 1625 (1986); Henry H. 
Perritt, Jr., Negotiated Rulemaking in Practice, 5 J. Pol'y Analysis & Mgmt. 482 (1986). 

320. See generally Stephen F. Williams, "Hybrid Rulemaking" Under the 
Administrative Procedure Act: A Legal and Empirical Analysis, 42 U. Chi. L. Rev. 401 
(1975). 

321. See, e.g., Benjamin W. Mintz & Nancy G. Miller, A Guide to Federal Agency 
Rulemaking 3 (2d ed. 1991). 

322. 5 U.S.C. app. (1994). 
323. See 5 U.S.C. ? 581; infra text accompanying notes 346-354 (explaining the 

Federal Advisory Committee Act). 
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to an advisory committee by the agency. Although the FACA does not 
require an agency to select any party who seeks advisory-committee mem- 
bership to an advisory committee, agencies have every incentive to select 
parties with distinct stakes in the development of a rule who could con- 
tribute meaningfully to a negotiation. This is true not only because 
advisory-committee membership imposes no significant costs upon the 
agency, but also given that the very purpose of a negotiated rulemaking is 
to find a consensus about a proposed rule before the rule is proposed. 
Agencies thus will not want to alienate interested parties eager to partici- 
pate, who could subsequently raise objections during the notice-and- 
comment process and potentially challenge the rule in court. 

3. Adjudication and Agency-Prescribed Procedures. - "Orders," the 
product of agency adjudication processes, constitute the other main ge- 
nus of agency decisionmaking processes. Whereas rulemaking resembles 
decisionmaking by a legislative committee, adjudication resembles deci- 
sionmaking by a court.324 The adjudication process is conducted accord- 
ing to APA sections 554, 556, and 557,325 which require, among other 
things, a separation of powers between an agency's executive/ 
prosecutorial arm and its judicial arm.326 That is, in stark contrast to the 
informal rulemaking process, the agency wears two very different hats at 
once-a quasi-judicial, neutral decisionmaker and one of the parties to 
the "case." 

The formal agency adjudication process is overseen by an administra- 
tive law judge (ALJ), who presides over the adjudicatory hearing and ac- 
cepts testimony and other evidence into a formal record.327 Parties to an 
adjudication, including the agency itself, are usually represented by coun- 
sel, who treat the presiding ALJ with deference. As in other quasi-judicial 
settings, testimony is subject to cross-examination and rebuttal.328 The 
formal adjudication process culminates with a decision-an order-by 
the ALJ. If a party (including the agency itself) is unsatisfied with the 

ALJ's decision, that party may appeal the order.329 Different agencies 
have different appeals processes, but commonly several layers of adminis- 
trative appeal are possible, typically beginning with an appeal to an 
agency's review board, perhaps composed of a panel of ALJs. For 

324. See, e.g., Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 220-24 (1988) (Scalia, 
J., concurring) (comparing rulemaking and adjudication). 

325. See 5 U.S.C. ?? 554, 556-557. 
326. See 5 U.S.C. ? 554(d): 
The employee who presides at the reception of evidence pursuant to section 556 
of this title shall make the recommended decision or initial decision required by 
section 557 .... Except to the extent required for the disposition of ex parte 
matters as authorized by law, such an employee may not... (2) be responsible to 
or subject to the supervision or direction of an employee or agent engaged in the 
performance of investigative or prosecuting function for an agency. 
327. See 5 U.S.C. ? 556(c). 
328. See 5 U.S.C. ? 556(d). 
329. See 5 U.S.C. ? 557(b). 
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executive-branch agencies, appeals may proceed all the way to the 
agency's high "court," the relevant cabinet secretary. Thereafter, parties 
might seek judicial review by an Article III court, as prescribed by the 
agency's organic statute, the APA, or Title 28 of the United States Code. 

Adjudication's resemblance to familiar judicial proceedings does not 
mean that the agency's ultimate decision does not have broad policy 
ramifications, however. To the contrary, orders sometimes have far- 
reaching, prospective effects on entire industries or sectors of the econ- 
omy.330 Although technically orders are addressed to the participants in 
the adjudication, they often apply prospectively to similarly situated par- 
ties not part of the immediate adjudication process. Formal adjudication 
is also binding on the agency that employs the process; subsequent deci- 
sions in similar cases cannot without explanation contradict previous or- 
ders.331 In other words, adjudication processes constitute some agencies' 
common law. Like rulemaking, then, adjudication is an important proce- 
dural tool for carrying out an agency's statutory directives-for making 
particular regulatory decisions. Some agencies, such as the FTC and 
NLRB, rely on formal adjudication heavily. 

At the opposite end of the formality spectrum from formal adjudica- 
tion is what might be called (oxymoronically) "informal adjudication," 
the processes according to which agencies produce "informal orders." In- 
formal orders constitute a residual category of agency decisions. Because 
the APA defines an "order" as any agency decision not made through a 
rulemaking process,332 any decision that is not a rule is by definition an 
order. Furthermore, because the formal adjudication processes pre- 
scribed by APA sections 554, 556, and 557 are by their terms triggered 
only when the statute an agency is charged to administer requires adjudi- 
cation to be "on the record" and to include an "agency hearing,"333 some 
orders are not made on a record after a hearing. Such decisions are in- 
formal orders, for which the APA prescribes no specific process.334 Con- 
sequently, an agency can employ whatever processes it considers appro- 
priate, including no process, to make an informal order. 

330. See, e.g., Ernest Gellhorn, Public Participation in Administrative Proceedings, 81 
Yale L.J. 359, 371 (1972). ("[A]djudications are often used by agencies as vehicles for 
formulating new policies of broad applicability, and frequently have an explicit or implicit 
resource allocation function affecting substantial segments of the economy."). 

331. To some extent, this is also true of rulemaking. Agencies cannot, without 
explanation, reverse course during the development of a rule. See Motor Vehicle Mfrs. 
Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 40-44 (1983). 

332. See 5 U.S.C. ? 551(6). 
333. See 5 U.S.C. ?? 554(a), 556, 557. 
334. The Due Process Clause might require agencies to provide certain procedural 

protections where their decisions implicate property or liberty interests, see, e.g., Goldberg 
v. Kelly, 397 U.S. 254, 261-64 (1970), although the Supreme Court has explained that, 
even in such circumstances, due process rights do not necessarily require processes as 
robust as formal adjudication under the APA, see, e.g., Wong Yang Sung v. McGrath, 339 
U.S. 33, 48-51 (1950). 
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Many important agency decisions take the form of informal or- 
ders,335 including decisions to award grants, conduct inspections, set pol- 
icy goals, and spur economic development.336 Informal orders are made 
by front-line administrators and cabinet-level officials alike. For example, 
a determination by the Secretary of Transportation that state and local 
officials had met federal statutory requirements to preserve public lands 
whenever "feasible" as a condition of their eligibility for federal funding 
constitutes an informal order.337 Agency policy statements, guidelines, 
manuals, and advisory letters constitute other types of informal agency 
decisions which are not governed by APA procedures, though technically 
these are often classified as rules- specifically, "nonlegislative rules"- 
rather than orders under the APA's definitional sections.338 Policy state- 
ments have regularly been relied upon by agencies, sometimes unsuccess- 

335. Informal orders once were characterized as "the life blood of the administrative 
process." Attorney Gen.'s Comm'n on Admin. Procedure, Final Report, S. Doc. No. 
76-186, at 35 (3d Sess. 1940). 

336. For helpful overviews that consider particular types of informal orders, see 
Warner W. Gardner, The Procedures By Which Informal Action Is Taken, 24 Admin. L. 
Rev. 155 (1972); Paul R. Verkuil, A Study of Informal Adjudication Procedures, 43 U. Chi. 
L. Rev. 739 (1976). 

337. The famous Overton Park case, Citizens to Preserve Overton Park, Inc. v. Volpe, 
401 U.S. 402 (1971), in which the Supreme Court remanded for plenary review a 
determination by the Secretary of Transportation that, under the Department of 
Transportation Act and the Federal-Aid-Highway Act, local officials had correctly 
concluded that no "feasible and prudent" alternative route for a highway through Overton 
Park in Memphis existed, involved an informal order. See id. at 409. Although the Court 
made clear that the Secretary's decision must be supported by some kind of administrative 
record, perhaps including testimony or affidavits from agency officials involved in the 
Secretary's decision, the Court held that the Secretary was not required to engage in 
formal adjudication processes, given that the statutes in question did not instruct the 
Secretary to make his decisions following a hearing on a record. See id. at 417, 420. 

338. Three subspecies of nonlegislative rules are, for practical purposes, tantamount 
to informal orders, in the sense that they too are governed by no APA processes. 
Interpretive rules, procedural rules, and general policy statements are exempted from 
section 553's informal rulemaking requirements. See 5 U.S.C. ? 553(b) (3) (A). Thus, 
though "rules" by reference to section 553, these are close cousins of informal orders. See 
generally Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals, 
and the Like-Should Federal Agencies Use Them to Bind the Public?, 41 Duke LJ. 1311 
(1992) [hereinafter Anthony, Interpretive Rules]; Robert A. Anthony, Which Agency 
Interpretations Should Bind Citizens and the Courts?, 7 Yale J. on Reg. 1 (1990) 
[hereinafter Anthony, Agency Interpretations]; Peter L. Strauss, The Rulemaking 
Continuum, 41 Duke LJ. 1463 (1992). Unfortunately, distinguishing these various types of 
"legislative" rules from nonlegislative rules is not always easy, although whether an agency 
must observe the procedural strictures of section 553 depends on how a given rule is 
categorized. For guidance on the distinction between legislative rules and policy 
statements, see, e.g., Alaska v. U.S. Dep't of Transp., 868 F.2d 441, 445-46 (D.C. Cir. 1989); 
Community Nutrition Inst. v. Young, 818 F.2d 943, 947-48 (D.C. Cir. 1987). For guidance 
on the distinction between legislative and interpretive rules, see, e.g., Kelley v. EPA, 15 F.3d 
1100, 1108 (D.C. Cir. 1994); American Mining Congress v. DOL, 995 F.2d 1106, 1109-11 
(D.C. Cir. 1993). Finally, for guidance on the distinction between legislative and 
procedural rules, see, e.g., JEM Broad. Co. v. FCC, 22 F.3d 320, 326 (D.C. Cir. 1994); Air 
Transp. Ass'n v. Dep't of Transp., 900 F.2d 369, 376-78 (D.C. Cir. 1990). While much 
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fully when challenged in court, to articulate and enforce substantive obli- 
gations of regulated parties.339 

Perhaps the most significant of all informal decisions are those that 
prescribe the particular procedures an agency will use to make other de- 
cisions, including other informal orders. Decisionmaking processes pre- 
scribed in the APA are statutory minima, and thus agencies are generally 
free to supplement APA procedures as they deem necessary.340 More- 
over, agencies also are generally free to specify exactly how APA- 
prescribed processes will be carried out. For example, most agencies al- 
low their own program offices to oversee the development of a particular 
rule and to determine the exact form that public participation in a 
rulemaking will take.341 Furthermore, agencies must, pursuant to section 
553 itself, specify how notice-and-comment is to proceed for a given 
rule-at what pace, seeking whose input, and so on.342 Such decisions 
fall within agencies' discretionary decisionmaking powers. In these ways 
and others, agency-specified processes provide opportunities for partici- 
pation in agency decisionmaking in addition to those prescribed by the 
APA and other procedural statutes.343 

While the effects of adjudicatory decisions can, like rulemakings, be 
far reaching, adjudication processes are less open. This is in part due to 
the legal-process rules governing participation in formal adjudication. 
"Outside" parties-parties external to the immediate conflict between an 
agency and some party-constitute intervenors in an adjudication, and 
courts have held that intervenor participation is a matter of agency discre- 
tion. While some agencies have gone so far as to fund public intervenor 
programs,344 many others have not. And, as explained in more detail 
below, some agencies that once established public intervenor programs 
have since dismantled them. Thus, whereas rulemaking is open to all 

turns on the distinction between legislative and nonlegislative rules, however, little turns 
on the distinction between nonlegislative rules and informal orders. 

339. See Anthony, Interpretive Rules, supra note 338, at 1332-55 (collecting 
examples). 

340. The APA itself implies that agencies will fill in the procedural details for the 
decisionmaking processes they use. See, e.g., 5 U.S.C. ? 556(c) (11) ("Subject to published 
rules of the agency and within its powers, employees presiding at hearings may ... take 
other action authorized by agency rules consistent with this subchapter."). 

341. See Kerwin, supra note 4, at 141-42. 
342. See 5 U.S.C. ? 553(c). 
343. See, e.g., Charles H. Koch, Jr., Public Procedures for the Promulgation of 

Interpretative Rules and General Statements of Policy, 64 Geo. LJ. 1047 (1976). 
344. In 1975, the FTC became the first agency possessing explicit statutory authority 

to do so. See Barry B. Boyer, Funding Public Participation in Agency Proceedings: The 
Federal Trade Commission Experience, 70 Geo. LJ. 51, 52 (1981). The Federal Trade 
Commission Act previously provided for intervention "upon good cause shown." 15 U.S.C. 
? 45(b) (1994). This requirement was glossed by the agency itself, first by a regulation 
(rule) which stated that intervention may be permitted by the Commission or by an 
examiner, see 16 C.F.R. ? 3.14 (F.T.C. 1971), and second in a FTC case, Firestone Tire & 
Rubber Co., 77 F.T.C. 1066 (1970). 
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parties who care to participate in that process, formal adjudication is 
open only to those few parties who can qualify as intervenors under the 
relevant statute or agency rules. 

Because informal adjudication and the production of policy state- 
ments and similar guidelines are governed by no APA-prescribed proce- 
dures, it is difficult to generalize about how interested parties might par- 
ticipate in these types of agency decisions. Approaching agency 
personnel directly, however, is one such way. As Kay Schlozman and John 
Tierney explain: 

When the rules of administrative procedure do not prohibit it, 
organized interests commonly try to cultivate the favor of mid- 
level agency staff personnel.... Close contacts [with an agency] 
may ... furnish an organized interest with opportunities to com- 
ment informally on policy changes that may be incubating in 
the bureaucracy. In return, interest organizations are able to 
provide agency staff with policy ideas and useful technical infor- 
mation, including forecasts and policy analyses.... [T]hese in- 
formal contacts between groups and the agencies facilitate an 
easy two-way flow of information.345 

In addition to interacting with agency staff, parties seeking to influence 
an informal agency decision might also contact political appointees at 
high levels of an agency, where some of the most important informal de- 
cisions are made. In any event, it is worth noting that for one important 
category of agency decisions, interested parties' participation is a matter 
of their own creativity, and that such participation often takes the form of 
ex parte communications, which are prohibited during formal rulemak- 
ing and formal adjudication processes. 

4. Federal Advisory Committee Membership. - In addition to the differ- 
ent species of rulemaking, adjudication, and agency-specified informal 
processes, still other decisionmaking mechanisms complete agencies' 
decisionmaking repertoire. For one important example, agencies often 
develop regulatory policy alternatives with the help of federal advisory 
committees that are convened outside of the negotiated rulemaking pro- 
cess.346 Federal advisory committees, chartered with the General Services 
Administration (GSA) pursuant to the Federal Advisory Committee Act 
(FACA),347 are established to provide agencies with advice or recommen- 

345. Schlozman & Tierney, supra note 72, at 331 & n.21 (citingJeffrey Berry, Feeding 
Hungry People: Rulemaking in the Food Stamp Program 96 (1984), for an example of 
such informal contacts). 

346. That is, while the Negotiated Rulemaking Act triggers the Federal Advisory 
Committee Act, see 5 U.S.C. app. ? 582, the overwhelming majority of federal advisory 
committees are formed for purposes other than conducting a negotiated rulemaking. 

347. 5 U.S.C. app. ? 1 (1994). The convening of a federal advisory committee is 
carried out pursuant to the FACA. See id. Passed in 1972, the FACA governs reliance by 
the President and by agencies upon outside advisors. Like the Negotiated Rulemaking Act, 
the FACA was passed in an effort to routinize and to open up practices. See Steven Croley 
& William Funk, The Federal Advisory Committee Act and Good Government, 14 Yale J. 
on Reg. 451, 458-65 (1997). Like the Sunshine Act, the FACA was passed to raise 
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dations concerning some particular regulatory problem or issue. They 
assist agencies on a host of issues, ranging from the health of certain fish 
populations to national AIDS policy. By many accounts, such commit- 
tees-of which there are approximately 1000, with a total of approxi- 
mately 29,000 members348-play a significant and substantive role in 
agency decisionmaking and the development of regulatory policy.349 

Passed to avoid illicit relationships between agencies and nongovern- 
ment groups by routinizing and formalizing a practice that had devel- 
oped informally,350 the FACA conditions the establishment of an advisory 
committee on a determination that doing so would be in the public inter- 
est.351 It also requires that advisory committees are to be "fairly bal- 
anced" respecting the points of view of committee members, and that the 
need for committees once established is to be periodically reconsid- 
ered.352 The FACA furthermore subjects all committee deliberations to 
various openness requirements.353 

Parties interested in a policy issue facing an advisory committee 
might take part in its deliberations by serving as members. Parties seek- 
ing membership can request that the agency include them on a given 
committee, though under the FACA agencies are required only to ensure 
that an advisory committee represents all relevant points of view, not to 
select every party who seeks membership.354 Alternatively, interested par- 
ties may participate in the development of advisory committee recom- 
mendations through non-member appearances before a committee. Ad- 
visory committee meetings are open to the public, and interested parties 
may address a committee during those meetings. In addition, minutes of 
all meetings must be kept and made available to any party on request, 
and any reports or studies upon which an advisory committee relies in 

awareness of and provide standards for those practices. See id. (The Sunshine Act applies 
to advisory committees' activities.) The FACA requires that an advisory committee be 
established only after public notice, that every advisory committee have a clearly defined 
purpose and limited life span, that every advisory committee have a membership 
representing diverse points of view, and that advisory committees' activities be subject to 
oversight by agencies, the President, Congress, and the public. See 5 U.S.C. app. 2 ?? 5, 
9-11, 14 (1994). 

348. See Twenty-Fourth Annual Report of the President on Federal Advisory 
Committees, Fiscal Year 1995 (GSA Report, 1996). 

349. See, e.g., Schlozman & Tierney, supra note 72, at 334 (noting many observers' 
view "that advisory committees have much more than a consultative role-that they play an 
important role in policy initiation and determination" (citations omitted)). See generally 
Croley & Funk, supra note 347; Steven P. Croley, Practical Guidance on the Applicability of 
the Federal Advisory Committee Act, 10 Admin. LJ. Am. U. 111 (1996). On the regulatory 
policy significance of advisory committee decisions, see generally Sheilajasanoff, The Fifth 
Branch: Science Advisers as Policymakers (1990). 

350. See Croley & Funk, supra note 347, at 460, 462-65. 
351. See 5 U.S.C. app. ? 9(a)(2). 
352. See 5 U.S.C. app. ?? 5(b)(2), (c), 6(c), 14(c). 
353. See 5 U.S.C. app. ?? 5, 7, 9, 14. 
354. See 5 U.S.C. app. ? 5 (b) (2); see also 41 C.F.R. ? 101-6.1002(c) (requirement of 

"fairly balanced" points of view in the FACA's implementing regulations). 
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basing its advice or recommendation to an agency must be made publicly 
available. Interested parties thus have a chance to react to whatever infor- 
mation might inform a committee's recommendations. In several ways, 
then, the FACA provides opportunities for participation in administrative 
decisionmaking processes. 

5. Communication with the White House. - Finally, communication 
with the White House and White-House agencies constitutes yet another 
important opportunity for participation in administrative decisionmak- 
ing. After all, agency implementation of regulatory directives takes place 
subject to presidential oversight, certainly for executive-branch agencies. 
During recent administrations, the White House has established specific 
institutional structures for making regulatory policy and coordinating 
agency decisionmaking, including the Regulatory Analysis Review 
Groups, the Task Force on Regulatory Relief, the Competitiveness 
Council, and the National Performance Review of the Carter, Reagan, 
Bush, and Clinton administrations, respectively. And, as noted above, all 
major rulemaking in particular now takes place pursuant to OMB 
oversight.355 

Given the substantial impact that the OMB's Office of Information 
and Regulatory Affairs has on agency decisionmaking-especially on 
rulemakings that lead to major rules-communication with the White 
House can have a significant effect on regulatory outcomes. Such com- 
munication can shape agencies' regulatory policy disposition, agencies' 
decisionmaking agenda, and agencies' enforcement agenda more gener- 
ally. Indeed, during the Reagan and Bush administrations, for example, 
the Task Force on Regulatory Relief and the Competitiveness Council 
were seen by many as important loci of influence on agency decisionmak- 
ing.356 Vice President Gore's National Performance Review is similarly 
heavily involved in agency decisionmaking.357 Parties seeking to influ- 
ence agency decisionmaking thus can, to the extent they are able and so 
inclined, focus their energies on the White House instead of, or in addi- 
tion to, on agencies themselves. 

B. Who Actually Participates in Administrative Decisionmaking? 

As explained, identifying the procedural opportunities for influenc- 
ing agency decisionmaking and the parties who might possibly participate 
in them is not fully illuminating in the abstract. One must further turn to 
real-world observations of decisionmaking phenomena. Unfortunately, 

355. See supra note 308 and accompanying text. 
356. See, e.g., Kerwin, supra note 4, at 183-84. As Kerwin explains: "If a given 

interest group [that opposed a proposed rule] was confident about securing a sympathetic 
ear, it could pursue a strategy of nominal involvement during the agency phase of 
rulemaking while putting heavy pressure on the OMB staff and officials responsible for the 
review of the rule." Id. at 183. 

357. See, e.g., Vice President Al Gore, Common Sense Government: Works Better & 
Costs Less, Third Report of the National Performance Review (1995). 
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much too little is currently known about actual patterns of participation 
in the above decisionmaking fora, due in large part to a lack of scholarly 
focus, but also in part to the difficulty of gathering the requisite data.358 
While some data exist, more research on who participates in agency deci- 
sionmaking processes is badly needed before students of regulation can 
fully understand how the administrative regime operates and with what 
substantive consequences. 

In the meantime, however, several generalizations about what pat- 
terns of participation in agency decisionmaking might look like can be 
made. For one thing, one can hypothesize about likely patterns of partic- 
ipation in regulatory decisionmaking by considering the costs of partici- 
pation, the resources of potential participants, and various other environ- 
mental factors likely to affect participation levels among different parties. 
For example, if the costs of effective participation in a given type of deci- 
sionmaking process exceed the resources available to a potential partici- 
pant, one can safely surmise that that party will not participate. For an- 
other example, the availability of judicial review of claims brought by 
parties dissatisfied with an agency's decision might encourage, or discour- 
age, participation in agency decisionmaking depending on the kind of 
scrutiny courts give agency decisions. 

More importantly, some social science research on participation in 
agency decisionmaking has been done, and some data on participation in 
certain decisionmaking fora not yet presented are now available. This 
section examines existing data, presents new data regarding the composi- 
tion of federal advisory committees and communications with the OIRA 
about major rules under White House review, and considers factors that 
seem likely to provide hints about, and perhaps help explain the facts 
concerning, what participation in regulatory decisionmaking generally 
looks like. 

1. The Economic Costs of Participation. - One can probably expect 
that participation in rulemaking is much more widespread relative to par- 
ticipation in adjudication, insofar as potential participants in ordinary 
rulemaking processes face no significant legal barriers and relatively low 
costs. Parties interested in participating in a rulemaking need only pre- 
pare and submit comments following an agency's notice of a proposed 
rulemaking. To do so requires potential participants to know both when 
an agency is contemplating the adoption of a rule and what the substance 
of a proposed rule is. As noted above, however, the Federal Register an- 
nounces proposed rulemakings and explains the reasons underlying a 
proposed rule, thereby providing a fairly accessible means for interested 

358. See, e.g., Staff of Senate Comm. on Governmental Affairs, 95th Cong., 1st Sess., 
Study on Federal Regulation, Vol. III: Public Participation in Regulatory Agency 
Proceedings 12 (Comm. Print 1977) [hereinafter Senate Report] ("Unfortunately, little 
data of a comprehensive nature is available. Each agency compiles its data differently, and 
in the case of several agencies, few figures were available at all."); Kerwin, supra note 4, at 
192 (noting that empirical studies of agency rulemaking "are as rare as hens' teeth"). 
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parties to stay informed about agencies' agenda. The Federal Register is 
available at many libraries, and an annual subscription costs approxi- 
mately $500 (or $400 on-line).359 And, to encourage participation in in- 
formal rulemaking, the Federal Register Office offers free, three-hour 
public seminars twice a year (in Washington, D.C. and Dallas, Texas) to 
teach all interested parties how to understand and use the publication. 
Thus, rulemaking proceedings probably are not so costly that interested 
parties are effectively excluded from participation. 

Meaningful, ongoing participation in especially complicated 
rulemakings is very likely to be more expensive, however. Rules that un- 
dergo repeated rounds of notice-and-comment require interested parties 
to stay abreast of a rule's development, and to respond to the agency's 
responses to comments it receives from other participants. Where a pro- 
posed rule presents highly technical issues, interested parties must over- 
come the additional hurdle of evaluating the data an agency considers 
supportive of its proposed rule and, if necessary, of supplying additional 
studies for the agency to consider. Formal, hybrid, and negotiated 
rulemaking also require significant additional expenses to cover the costs 
of the additional procedures. In formal and hybrid rulemaking proceed- 
ings, participants must prepare statements and attempt to respond to op- 
posing evidence, for example. In a negotiated rulemaking, participants 
must cover the costs of preparing for and attending all negotiations pre- 
ceding the initiation of notice and comment. 

Participation in agency adjudication processes is likely to be even 
more expensive. Three sets of costs pose financial barriers to potential 
participants here. First, parties must cover the costs of fees, of submitting 
multiple copies of their documents to an agency, and of obtaining tran- 
scripts of the adjudication during its course.360 Second, and more signifi- 
cantly, parties must cover the costs of obtaining information to support 
their substantive arguments, including for example, the costs of consul- 
tants who have access to relevant data and the costs of experts who can 
supply informed testimony.361 Finally, and most significantly, potential 
participants must cover the costs of legal representation.362 

359. See Steven Croley, Making Rules: An Introduction, 93 Mich. L. Rev. 1511, 1520 
n.39 (1995). 

360. Some agencies require up to 20 copies of all submitted documents, though such 
requirements are sometimes waived for groups claiming financial hardship. See Gellhorn, 
supra note 330, at 390. 

361. See, e.g., Senate Report, supra note 358, at 18 ("The second largest expense 
[after attorney fees] of participating in a regulatory proceeding is the cost of technical 
assistance."); id. (noting that AT&T spent over $1,000,000 to support its position on 
technical issues before the FCC, and that the example, though "at the high end of the 
spectrum, . . . is not totally unrepresentative of the resources which industry is willing and 
able to commit to participate effectively in regulatory proceedings"). 

362. In 1972, Gellhorn estimated, relying upon interviews by the staff of the 
Administrative Conference of the United States, that counsel fees ranged (in 1972 dollars) 
from $4,000 for a simple ICC tariff proceeding to $100,000 for licensings before the FCC 
or FPC. See Gellhorn, supra note 330, at 394. See also Senate Report, supra note 358, at 
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Given the significant costs associated with participation in all agency 
decisionmaking processes, one might reasonably suspect that parties with 
greater economic resources will participate disproportionately in agency 
decisionmaking processes, and the more so the more expensive the par- 
ticular process employed:363 All else equal, parties better able to afford 
participation will participate more often. One might also suspect that not 
all else is equal. Regulated interests are likely to have more at stake in 
agency decisionmaking relative to outside interests, not necessarily in the 
aggregate, but rather per potential participant, given that the burdens 
and benefits of agencies' decisions will often be spread thickly across reg- 
ulated parties and relatively thinly across outside parties. As a result, reg- 
ulated parties, particularly large business firms, might overcome the obsta- 
cles to collective action more often than small businesses, public interest 
groups, concerned citizens, and other outside parties. If so, regulated 
parties will be better able to muster the resources necessary to participate, 
as compared with other potential participants. 

Thus Peter Schuck observes about rulemaking (in 1977, at which 
time Schuck was a public interest lawyer for Consumers Union): "In gen- 
eral, the more complex the [rulemaking] subject, the less likely that any 

17-18 ("The lion's share of the[] costs [of participation in agency decisionmaking 
processes] is the cost of legal counsel. Particularly in an adjudicatory proceeding, it is 

virtually impossible to participate effectively without counsel."); William F. West, 
Administrative Rulemaking: Politics and Processes 87 (1985) (estimating attorney's fees 
for FDA rulemaking to often exceed $100,000, and expert witness fees for ICC ratemaking 
to sometimes reach $40,000 or $50,000) (citing Cramton, infra note 363); Gellhorn, supra 
note 330, at 394 & n.128 (estimating counsel fees for FDA formal rulemaking proceeding 
to be $100,000 in 1972 dollars); Peter H. Schuck, Public Interest Groups and the Policy 
Process, 37 Pub. Admin. Rev. 132, 137 (1977) (estimating cost of active participation in 
FDA rulemaking proceeding to be between $30,000 and $40,000 in 1972 dollars). 

363. As Roger Cramton, while Chair of the Administrative Conference, put the point: 
"Effective participation in the administrative process, it is all too evident, is an enormously 
expensive undertaking. The persistent presence of skilled lawyers and experts in a wide 
variety of administrative contexts calls on scarce human resources and r equires financial 
support of great magnitude." Roger C. Cramton, The Why, Where and How of Broadened 
Public Participation in the Administrative Process, 60 Geo. L.J. 525, 526-27 (1972) 
(citation omitted); see also id. at 529 ("[Agencies] are exposed, with rare and somewhat 
insignificant exceptions, only to the view of those who have a sufficient economic stake in a 

proceeding or succession of proceedings to warrant the substantial expense of hiring 
lawyers and expert witnesses to make a case for them."). As a result, Cramton argues, 
diffuse economic interests rarely are represented in agency proceedings. See id. Robert 
and Mary Kweit similarly argue that there is "limited potential of the general public for 
participation in bureaucratic decision-making" given that "[r]elatively few citizens possess 
the necessary resources for conforming with the requisite premises." Robert W. Kweit & 

Maiy Grisez Kweit, Bureaucratic Decision-Making: Impediments to Citizen Participation, 
12 Polity 647, 664 (1980); see also id. at 655-57 (concluding that citizen participation is an 
ill-suited device for monitoring agencies because citizens rightly perceive that participation 
in bureaucratic decisionmaking is prohibitively costly and, as a result, agencies are highly 
responsive to narrow interests). 
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but an industry group will file comments."364 As Schuck points out, this is 
not to say that public interest groups enjoy no influence on agency deci- 
sionmaking processes. He explains that, to the contrary, public interest 
groups sometimes have a substantial impact on agency decisionmaking 
processes, noting for examples the Health Research Group's successful 
effort to persuade the FDA to ban Red Dye No. 2 and the Environmental 
Defense Fund's successful attempt to persuade the EPA to ban most uses 
of DDT.365 The point is rather that, taking agency rulemakings in the 
aggregate, and taking complicated, time-consuming rulemakings in par- 
ticular, well-funded interests would almost certainly be expected to par- 
ticipate more than poorly funded interests. 

On the adjudication side, Ernest Gellhorn similarly suggests that 
would-be public intervenors in an adjudication proceeding will tend to 
lack the financial resources to obtain "the information and qualified 
assistance necessary to support substantive arguments[,] . . . one of the 
most difficult and expensive aspects of public participation."366 As a re- 
sult, according to Gellhorn, "public participants [in adjudication 
processes] have normally been short of expert testimony, operating with 
only occasional private experts who share their concerns and are willing 
to work without compensation."367 Relative to rulemaking, then, formal 
adjudication is likely to be a more closed decisionmaking process, as even 
fewer parties are able to cover the costs of participation in an adjudica- 
tion. As Roger Cramton hypothesizes: "In all probability public interest 
groups can make a greater contribution in informal rulemaking proceed- 
ings than in adjudicative and formal rulemaking proceedings."368 

For a time, from the mid-1970s to the early 1980s, several agencies 
themselves financed the costs of participation in formal adjudication by 
establishing "public intervenor programs" expressly designed to en- 
courage wider participation by groups for whom the costs would other- 
wise be prohibitive.369 In most cases, the agencies did so by exercising 
discretionary authority implicitly granted them by their governing stat- 
utes. In the case of the FTC, however, its public intervenor program was 
established under explicit congressional blessing with the passage of the 

364. Schuck, supra note 362, at 137. He continues: "Even when a public interest 
group manages to file a statement, however, it is swamped in a sea of submissions from the 
affected commercial interests, both individual firms and their trade associations." Id. 

365. See id. at 138; see also Senate Report, supra note 358, at 7-11 (explaining 
example of public interest group mustering sufficient resources to participate fully in FPC 
proceeding); Schlozman & Tierney, supra note 72, at 333 (listing these and other 
examples). 

366. Gellhorn, supra note 330, at 393. 
367. Id. Schuck notes that public interest groups do not participate at all in some 

agencies' decisionmaking processes (such as the ICC and the Federal Maritime 
Commission). See Schuck, supra note 362, at 139. 

368. Cramton, supra note 363, at 535-36. 
369. See generally Susan B. Flohr, Note, Funding Public Participation in Agency 

Proceedings, 27 Am. U. L. Rev. 981 (1978). 
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Magnuson-Moss Act in 1975, which authorized the FTC to "provide com- 
pensation for reasonable attorneys fees, expert witness fees, and other 
costs of participating" in its adjudications.370 As events would have it, 
however, enthusiasm for publicly financed public-interest intervenors was 
short-lived, and by the mid-1980s, support for the institution had dried 
up.371 And without support, so went the public funds and legal authority 
for public-intervenor programs.372 As a result, participation in adjudica- 
tion currently requires potential intervenors to cover the substantial cost 
of participation themselves. 

The cost of participation in informal adjudication processes is proba- 
bly somewhere between the cost of participation in informal rulemaking, 
on the one hand, and formal adjudication, on the other. In contrast to 
formal adjudication, informal adjudication requires no expenditures for 
attorney's fees, expert witness fees, and the other costs associated with 
formal adjudications' trial-type procedures. At the same time, however, 
parties seeking to influence agencies' discretionary decisions must have 
sufficient resources to keep themselves "in the know." Because notices of 
pending informal adjudications are not published in the Federal Register, 

370. 15 U.S.C. 5 ? 57a(h)(1)(1988) (repealed 1994). The Magnuson-Moss Act was 
passed in an effort to strengthen the agency, which had come under intense criticism for 
being ineffective. The Act expanded the FTC's authority to issue trade regulation rules 
backed by strong sanctions. It also expressly authorized the FTC to fund participation in 
its rulemaking processes. See id. For an excellent review of the Magnuson-Moss Act and 
an analysis of the operation and fate of the FTC's public intervenor program, see generally 
Boyer, supra note 344. See also West, supra note 362, at 122-40 (providing background on 
Magnuson-Moss Act). 

371. See, e.g., Schlozman & Tierney, supra note 72, at 353. 
[Since the early 1980s,] opponents of intervenor financing have attacked the 
practice successfully and have rendered the matter moot for the time being. 
Various actions by the courts, Congress, and Reagan-appointed officials effectively 
gutted intervenor financing with the result that nearly all the intervenor 
financing programs that existed when President Reagan took office have since 
been shut down. 

Id.(citations omitted); Boyer, supra note 344, at 55-57. 
372. While the explanation for the shift cannot be pinpointed precisely, three factors 

seem to have contributed to the demise of intervenor initiatives. First, some observers 
began to question the representativeness of "public" intervenors-and if public 
intervenors did not truly represent the public, why should the public pay for their 
participation? Second, the size and cost of the federal bureaucracy were increasingly 
scrutinized during the early 1980s. Steps were taken to reduce the size, budget, and 
purview of agencies, and publicly financed intervenor programs stood in direct opposition 
to those new efforts. Finally, and perhaps most importantly, special interests were probably 
hostile to the public intervenor programs because the programs made adjudicatory success 
more difficult for such interests. There is some evidence that the programs were not 
warmly received by groups which had previously enjoyed relatively unchallenged access to 
administrative law judges. Most witnesses testifying against legislation expanding public 
intervenor programs represented rather narrow interests. See CIS Annual Abstracts of 
Congressional Publications and Legislative Histories 439-40 (1978) (witness list for 
testimony on "Public Participation in Agency Proceedings"); CIS Annual Abstracts of 
Congressional Publications and Legislative Histories 973-74 (1976) (witness list for "Public 
Participation in Federal Agency Proceedings"). 
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potential participants must sustain friendly contacts with agency person- 
nel to remain informed about agencies' discretionary agenda. In addi- 
tion to that cost, potential participants must finance the costs of whatever 
information might influence an agency's exercise of its discretion. 

That leaves participation through federal advisory committees and 
communication with the White House. Here too, the costs likely fall 
somewhere in between those necessary for participation in informal 
rulemaking and those necessary for participation in formal adjudication. 
Both require interested parties to keep abreast of agency rulemaking de- 
velopments. And again, members of advisory committees must meet the 
costs of attending committee meetings. Actual members of advisory com- 
mittees may, but need not, be paid for their services if the agency to 
which a member reports deems compensation "appropriate."373 Such 
compensation, however, is minimal. Nonmember participants, on the 
other hand, must fully finance their attendance and participation at advi- 
sory committee meetings independently. Because advisory committees 
may convene repeatedly over a period of months and even years, the costs 
of meaningful participation in advisory committee meetings can be signif- 
icant, though time is the main resource that potential participants must 
spend. 

2. Judicial Review and Other Legal-Environmental Factors Likely to Affect 
Participation Levels. - The direct economic costs of participation, while 
important, are not the only factor that encourages or discourages partici- 
pation in agency decisionmaking processes. Other aspects of the admin- 
istrative decisionmaking climate also provide strong hints about what pat- 
terns of participation probably look like. At least two such aspects seem 
especially likely to have substantial effects on participation in agency deci- 
sionmaking. First, "good-government" supplements to the APA-the 
Freedom of Information Act (FOIA)374 and the Government in the 
Sunshine Act,375 in particular-make participation easier by facilitating 
agency monitoring as well as the acquisition of information relevant to 
agencies' deliberations, including information about agencies' agenda 
and the information on which specific decisions are based. Such infor- 
mation is crucial to potential participants in agency decisionmaking, par- 
ticularly to those who are not directly affected by an agency decision and 
who thus may be unaware of decisions pending before the agency. In- 
deed, these acts owe their origin in part to efforts to render administra- 
tive government more open by lowering the costs of monitoring agency 
deliberations. Not surprisingly, then, Schlozman and Tierney report that 
82% of surveyed citizen groups, as compared to 19% of surveyed corpo- 
rate groups, indicated that the FOIA has made it easier for them to oper- 

373. See 41 C.F.R. ? 101-6.1033 (1996). 
374. 5 U.S.C. ? 552 (1994). 
375. 5 U.S.C. ? 552b (1994). 
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ate effectively within the bureaucracy, while 48% of citizen groups and 
23% of corporate groups indicated the same about the Sunshine Act.376 

Second, judicial review of agencies' decisions also promotes partici- 
pation in agency decisionmaking. Potential participants know that their 
views and whatever relevant information they might provide to an agency 
must at least be considered, for under the APA any agency that fails to 
consider relevant data runs the risk of having its decision judicially invali- 
dated or returned for reconsideration. Specifically, section 706 of the 
APA sets forth different standards of judicial review for different species 
of agency action, which generally speaking provide that courts shall scru- 
tinize formal agency orders under a "substantial evidence" test, and all 
decisions, including final rules, under an arbitrary-and-capricious test.377 
Courts have interpreted section 706's "arbitrary [and] capricious" stan- 
dard to require, among other things, consideration by an agency of all 
information relevant to its decision.378 Thus, a potential participant who 
has reason to believe that its views about a pending agency decision differ 
from most other participants, or that the information it might supply to 
an agency would be swamped by contrary information provided by other 
parties, will nevertheless have an important incentive to participate in the 
agency's decisionmaking process: The possibility of challenging an 
agency's decision in court gives every party capable of seeking after-the- 
fact judicial review substantial leverage in agencies' decisionmaking 
processes which they would otherwise lack.379 Moreover, whenever the 
availability of judicial review is contingent upon prior participation in an 
agency's decisionmaking process, parties seeking to preserve opportuni- 
ties for judicial review have an additional incentive to make their views 
known. 

3. Existing Data. 
a. The Incidence of Participation. - Fortunately, one need not rely 

entirely on supposition about likely patterns of participation in agency 
decisionmaking processes; some important research has been done. 
Probably the most extensive general examination of participation under- 
taken to date was conducted by the U.S. Senate's Committee on Govern- 
mental Affairs. Its 1977 report, Public Participation in Regulatory Agency 
Proceedings, summarized findings based on an agency survey that sought 
to estimate "the extent of public participation in agency proceedings."38? 

376. See Schlozman & Tierney, supra note 72, at 348 tbl. 13.1. For comparison, 11% 
of citizen groups and 0% of corporate groups indicated that prohibitions on ex parte 
communications with agencies made it easier for them to operate effectively within the 
bureaucracy, while 52% of citizen groups and 2% of corporate groups said the same thing 
about public intervenor programs. See id. 

377. See 5 U.S.C. ? 706(2) (A). 
378. See, e.g., cases cited supra note 302. 
379. See, e.g., Cary Coglianese, Challenging the Rules: Litigation and Bargaining in 

the Administrative Process (1994) (unpublished Ph.D. dissertation, University of 
Michigan) (on file with the Columbia Law Review). 

380. Senate Report, supra note 358, at 12. 
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Specifically, Committee researchers asked the Civil Aeronautics Board 
(CAB), the Federal Communications Commission (FCC), the Food and 
Drug Administration (FDA), the Federal Power Commission (FPC), the 
Federal Trade Commission (FTC), the Interstate Commerce Commission 
(ICC), the Nuclear Regulatory Commission (NRC), and the Securities 
and Exchange Commission (SEC) to identify the most significant ten of 
each agency's last thirty rulemakings, and similarly the most significant 
ten of each agency's last thirty adjudications. The researchers then ex- 
amined the dockets for each of the identified proceedings to determine 
the incidence of participation in each proceeding by both regulated and 
outside parties.381 

The Senate Committee found that while many nongovernmental 
parties participated in agency decisionmaking processes, parties repre- 
senting broad outside interests either did not participate at all, or else 
participated in processes in which they were significantly outnumbered 
by parties representing regulated interests. There was no organized pub- 
lic participation in 75% of the FPC rulemakings, for example, notwith- 
standing "the clear consumer and public impact" the examined dockets 
had, including for instance the establishment of criteria for site selection 
and the establishment of new rates for small natural gas producers.382 In 
the remaining 25% of FPC rulemakings, the ratio of regulated industry to 
public participation ranged from 4:1 to 12:1.383 Similarly, in the FDA 
rulemakings examined, fewer than 50% involved participation by parties 
outside of the regulated interests, again notwithstanding that the deci- 
sions at stake-including for example the approval of food for certain 
dietary uses and the establishment of effectiveness standards for certain 
classes of drugs-had a "considerable public impact."384 In FDA 
rulemakings where public-interest representatives had a presence, the ra- 
tio of industry to public interest participation ranged from 12:5 to 
122:4.385 This general pattern held for rulemaking by the other agencies 
studied as well.386 

As for adjudication, the Committee found similar patterns, with par- 
ties representing broad-based interests participating somewhat less fre- 
quently. Such parties participated in fewer than 50% of the FPC adjudi- 
cations, and where they did participate, they were outnumbered from 4:1 

381. See id. at 13-17. Some agencies listed fewer than 10 significant rulemakings or 
adjudications. See id. 

382. Id. at 13. 

383. See id. 

384. Id. 
385. See id. None of this is to imply that regulated parties' interests are necessarily 

homogenous. In several of the CAB rulemakings examined, the Committee researchers 
found that supplemental carriers were often pitted against the scheduled carriers, and that 
the supplemental carriers often sided with the otherwise outnumbered representatives of 
public interest groups. See id. at 14. 

386. See id. at 14-15. 
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to 66:1.387 For another example, the FCC indicated to Committee re- 
searchers that parties representing public interests participated in 10% of 
the Commission's previous thirty adjudications.388 In the CAB's, NRC's, 
and FDA's adjudication processes, however, parties representing public 
interest groups participated from 40% to 66% of the time.389 But here 
again, the ratio of participation by regulated parties to participation by 
nonregulated parties was comparable to that in rulemaking proceedings, 
ranging from 1:1 and 8:2 (FDA) to 43:13 and 82:6 (CAB).390 

Such findings suggest that large regulated parties enjoy much 
greater presence in agency decisionmaking processes than do public in- 
terest groups and other outside parties. The Committee generalized the 
results of its findings as follows: 

On the whole, the data clearly show that participation by public 
or nonregulated interests before Federal regulatory agencies is 
consistently exceeded by the participation of regulated indus- 
tries, and often constitutes only a tiny fraction of such industry 
participation. This pattern holds for both rulemaking and adju- 
dication, although the margin is not as great for rulemaking as it 
is for adjudication.391 

These findings also lend support to the suggestion that participation in 
agency decisionmaking processes is greater among those who can afford 

387. See id. at 16. 

388. See id. 

389. See id. 

390. See id. 

391. Id. at 12. The Committee further noted: 

In sum, we found that in agency after agency, participation by the regulated 
industry predominates-often overwhelmingly. Organized public interest 
representation accounts for a very small percentage of participation before 
Federal regulatory agencies. In more than half of the proceedings, there is no 
such participation whatsoever. In those proceedings where participation by 
public groups does take place, typically it is a small fraction of the participation by 
the regulated industry. 

Id. at 16. The fact that the Senate Committee Report dates back two decades suggests 
qualifications of its findings. On the one hand, participation in agency decisionmaking in 
the mid-1970s may have exceeded participation today. At that time, good-government 
reforms such as the Sunshine Act, the FOIA, and the FACA, all promoting openness in 
government, had just been passed, and the public interest movement was near its apex. 
On the other hand, in the mid-1970s, public interest groups were still being organized, 
whereas today many are firmly established and well experienced. Moreover, technologies 
available in the late 1990s, such as electronic publication of the Federal Register and the wide 
use of agency homepages and electronic bulletin boards reduce the costs of participation, 
even while the larger legal and political environments may be less hospitable to broad- 
based interest groups. How these offsetting trends balance is impossible to say, though as 
the discussion below explains, more recent studies paint a somewhat less lopsided picture. 
At the least, the Senate Committee Report's dustiness highlights the need for more current 
empirical research. 
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significant expenditures, and furthermore that more parties can afford to 
participate in informal rulemaking than in adjudication.392 

More recently, other researchers have reached comparable conclu- 
sions. In one recent effort to measure participation in agency rulemak- 
ing, Cary Coglianese studied twenty-five significant EPA rules made pur- 
suant to the Resource Conservation and Recovery Act (RCRA), which 
governs hazardous and solid waste disposal,393 between 1989 and 1991.394 
He found that in those rulemakings, parties representing businesses par- 
ticipated 96% of the time, while national trade associations participated 
80% of the time, and environmental and citizen groups (categorized to- 
gether) participated 12% of the time.395 Coglianese further found that 
groups representing regulated industries constituted 59% of all partici- 
pating groups, while groups representing environmental and citizen in- 
terests constituted 4% of all participating groups.396 

In another effort to measure participation in rulemaking, Neil 
Kerwin analyzed all rules published in the Federal Register from December 
1990 through June 1991.397 This seven-month period generated a total 
of 1,985 rules. Relying on information in the rules' published preambles, 
Kerwin calculated for each month the percentage of rules preceded by a 
notice of proposed rulemaking that actually generated comments from 
outside parties. He found that 60% of those triggered commentary.398 

392. One interesting exception to this general pattern was found in requests for 
rulemaking to certain agencies, pursuant to section 553(e) of the APA, which provides: 
"Each agency shall give an interested person the right to petition for the issuance, 
amendment, or repeal of a rule." 5 U.S.C. ? 553(e) (1994). The Report found that for the 
FTC, NRC, and CPSC, petitions to initiate a rulemaking submitted by representatives of 
those outside of the industry approached or exceeded petitions by the regulated industry. 
See Senate Report, supra note 358, at 14-15. This fact too suggests that rulemaking 
processes are more open relative to adjudication, and that outside parties have some ability 
to follow agency agenda and collect information pertinent to the rulemakings the 
initiation of which they seek. 

393. 42 U.S.C. ? 6925 (1994). 
394. See Coglianese, supra note 379. "Significant" rules are rules that are not "major" 

under Executive Order 12,866, see supra text accompanying note 308, but that are neither 
minor, routine, or repetitive. See also U.S. Envtl. Protection Agency, Regulatory Agenda, 
57 Fed. Reg. 52,024 (1992) (to be codified at 40 C.F.R. ch.1) (distinguishing between 
significant and major rules). 

395. See Coglianese, supra note 379, at 47 tbl. 2-x. 
396. See id. at 46 tbl. 2-x. 
397. See Kerwin, supra note 4, at 191-210. 
398. See Kerwin, supra note 4, at 193 tbl. 5-1. Kerwin also found that a notice of 

proposed rulemaking preceded only 43% of the examined rules. Given that section 553 
requires notice of a rulemaking, Kerwin's 43% figure seems surprisingly low, as he 
observes. Kerwin hypothesizes that some of the 1,985 rules were exempted from notice 
requirements. Almost certainly this accounts for much of the gap, as interpretive and 
procedural rules do not require prior notice. See Kerwin, supra note 4, at 193. And as 
Kerwin also points out, final rules may not always reflect prior notice. Kerwin also suggests, 
however, that notice requirements may not in every instance be followed by agencies, 
noting that other studies also suggest some pattern of noncompliance with section 553's 
notice requirement. See Kerwin, supra note 4, at 193 & n.61. 
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To try to gauge how participation in rulemaking ranks relative to other 
forms of political participation, Kerwin conducted a survey of approxi- 
mately two hundred Washington, D.C.-based interest groups, asking the 
groups (among other things) how they compared the importance of their 
participation in rulemaking to their participation in lobbying, litigation, 
campaign contributions, and grassroots work, and how much of their an- 
nual budgets they committed to rulemaking.399 Of the 180 groups that 
responded, a substantial majority reported that they considered their 
rulemaking activities to be of equal or greater importance relative to lob- 
bying activities (66.9%), grassroots political work (67.2%), political con- 
tributions (69.9%), and litigation (78.6%).400 More important for pres- 
ent purposes, Kerwin also found that the frequency of participation in 
rulemaking varies across different types of interest groups: 90% of trade 
associations, 88% of business groups, and 80% of labor unions respond- 
ing to the survey indicated that they regularly participated in rulemaking 
activities, while 59% of citizens' groups (consumer groups and environ- 
mental groups) indicated they regularly participate in rulemaking.401 

In a related study, Scott Furlong measured the incidence of partici- 
pation in agency rulemaking by different types of interest groups by sur- 
veying rulemaking agencies.402 Specifically, he surveyed one hundred 
agency personnel, five from each of twenty federal agencies,403 asking 
respondents to score the frequency of participation in their agency's 
rulemakings by different types of interest groups, on a scale of 0 ("never") 
to 10 ("always"). Furlong found that trade associations on average scored 
6.7, followed by business groups, which scored 5.9, and closely thereafter 
by public interest groups, which received an average score of 5.7.404 

Furlong's study suggests that, at least according to the perception of 
agency personnel, public interest groups may participate in rulemakings 
almost as often as business and trade groups do. While not strictly incon- 
sistent with Coglianese's or Kerwin's findings,405 Furlong's results-at 
least insofar as an agency survey provides a valid measurement of partici- 
pation-cast a more positive light on the results others have reached: 

399. See Kerwin, supra note 4, at 200 & tbl. 5-8. 
400. Id. at 194, tbl 5-2. 
401. Id. at 196, tbl. 5-3. 
402. See Scott R. Furlong, Interest Group Influence on Regulatory Policy (1992) 

(unpublished Ph.D. dissertation, School of Public Affairs, The American University) (on 
file with the Columbia Law Review). 

403. Furlong selected the 20 agencies based on results of an interest-group survey that 
asked groups to identify the agencies in whose rulemakings the groups participated. He 
selected the personnel within each of those agencies based on information provided in the 
Federal Register's "Unified Regulatory Agenda." See id. at 96-99. 

404. See id. at 131. 
405. Coglianese's data focus on RCRA rulemakings, but cf. infra text accompanying 

note 452-453 (suggesting that the rules Coglianese examines may be among those most 
likely to see public-interest participation), and Kerwin examines the percentage of all 
public interest groups that participate in rulemaking with that of other types of interests. 
See Kerwin, supra note 4, at 196 & tbl. 5-3. 
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Public interest groups are present in rulemakings about as often as other 
types of interest groups are, though fewer of them participate in rulemak- 
ing at all and those that do are outnumbered by other interests. 

Furlong also examined the specific ways in which different types of 
interest groups participate in rulemaking. To do so he surveyed 178 in- 
terest groups, asking each to rate its reliance on several participation 
techniques. Here he found that providing written comments in response 
to a notice of proposed rulemaking was the form of participation on 
which all types of groups relied the most. On a scale of 1 ("never") to 5 
("always"), trade groups averaged a score of 4.49, followed by business 
groups, 4.03, public interest groups, 3.75, and unions, 3.50.406 Business 
groups scored highest, however, when asked about their use of informal 
contacts with a rulemaking agency prior to a notice of proposed rulemak- 
ing. On average, business groups scored 3.57, followed closely by both 
trade groups, 3.55, and public interest groups, 3.54, and then unions, 
3.00.407 And public interest groups scored highest when asked about 
their reliance on informal contacts with an agency following the notice of 
proposed rulemaking, 4.04, with business groups scoring lowest, 3.47. 
Trade groups and unions scored on average 3.55 and 3.50, respec- 
tively.408 These data provide some insight not only about which types of 
groups participate in rulemaking in general, but also about how different 
group types may participate differently and how much different groups 
rely on informal participation specifically. 

b. The Resources Committed by Participating Parties. - The frequency 
of participation in rulemaking and other processes measures participa- 
tion in only one of several dimensions, one that highlights breadth more 
than depth of participation. Also relevant is the quantum of resources 
participating parties bring to a process. In this connection, Kerwin's sur- 
vey revealed that citizens' groups allocate on average 9.4% of their an- 
nual budgets to rulemaking, while business groups and trade associations 
allocate 17.3% and 15.5%, respectively.409 He also found that citizens' 
groups allocate on average 14.3% of their staffs to rulemaking, while busi- 
ness groups and trade associations dedicate 19.1% and 20.2%, respec- 
tively.410 To the extent that budgetary and staff commitments to partici- 
pation in agency decisionmaking serve as crude proxies for influence- 
supposing that in general a party's ability to affect final regulatory deci- 
sions is a function of the amount of resources that party commits to doing 
so411-Kerwin's findings here might suggest that business and trade 
groups enjoy greater influence on the development of rules than do con- 

406. See Furlong, supra note 402, at 261 & tbl. 39. 
407. See id. 
408. See id. 
409. See Kerwin, supra note 4, at 197 & tbl. 5-4. 
410. See id. 
411. See infra text accompanying notes 420-421 (discussing relationship between 

participation and influence). 
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sumer groups. One cannot conclude as much, but given that the abso- 
lute size of business groups' budgets greatly exceeds the size of consumer 
groups',412 and moreover that business groups outnumber consumer 
groups,413 it seems noteworthy that business groups devote vastly more 
resources trying to affect regulatory decisions; in the specific dimension 
of participation dollars, they participate "more." To the extent that trade 
associations also represent business interests, the fact that business 
groups and trade associations are categorized separately in Kerwin's study 
may understate the difference in the magnitude of resources that fuels 
business and consumer-environmental participation in agency decision- 
making processes. 

The Senate Report also attempted "to approximate the comparative 
resources that public participants and regulated industries commit to 
their participation efforts."414 In this dimension, the Committee con- 
cluded that "the same imbalance . . . found with respect to the extent of 
participation holds true for expenditures" and that "[i]f anything, the 
imbalance is even greater on the expenditure side."415 The Committee 
further noted that small businesses and public interest groups exper- 
ienced similar financial constraints that effectively rendered them ineligi- 
ble to participate to the degree that representatives of large business 
firms could.416 The Committee reached these conclusions by examining 
four types of data, gathered from: fifteen public interest groups ques- 
tioned about the amount they spent on rulemaking and adjudication 
processes; industry representatives who were asked the same question; 
several agencies-the FCC, ICC, and FPC-that required regulated com- 
panies to submit annual reports outlining expenses attributable to their 
involvement in regulatory decisionmaking; and finally the top legal of- 
ficer at each major airline who estimated what portion of their airline's 
legal expenses was designated to proceedings before the CAB.417 This 
information led the Committee to conclude that regulated industries 
spend from ten to one hundred times as much as public interest groups 
do in rulemaking and adjudication proceedings, with the greatest dispari- 
ties owing to attorney's fees and the costs of technical assistance.418 In 
the Committee's words: 

412. See Schlozman & Tierney, supra note 72, at 88-119. 

413. See Kerwin, supra note 4, at 197. 

414. Senate Report, supra note 358, at 12. 

415. Id. at 17. 

416. See id. 

417. See id. at 17-18. 

418. See id. at 17-22; id. at 12 ("The data also suggest that in all types of proceedings, 
regulated interests commit far greater resources to participate before regulatory agencies 
than their public interest counterparts."). For one dramatic example, the Committee 
determined, based on information provided by several law firms, including Arnold & 
Porter; Jones, Day; Kirkland & Ellis; and Mayer, Brown & Platt, among others, that major 
airline carriers spent over $3,000,000 on participation in CAB proceedings in 1976. See id. 
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The regulated industry consistently outspends public partici- 
pants by a wide margin in regulatory agency proceedings. In 
every case or agency reviewed, industry spent many times more 
on regulatory participation than their public interest counter- 
parts. In some instances, industry committed as much as 50 to 
100 times the resources budgeted by the public interest 
participants.419 
c. Measures of Influence in Rulemaking. - Estimates of the frequency 

with which various parties participate in agency decisionmaking processes 
and the amount of resources those parties commit to their participation 
are meaningful insofar as they provide suggestive hints about parties' abil- 
ities to affect the substance of agencies' decisions. That is, ultimately it is 
efficacious participation, not participation per se, that affects regulatory 
outcomes. Thus a proponent of the public choice theory of regulation, 
for example, would find support in a finding that certain industry groups 
very often participate in some agency's decisionmaking process, while 
consumer groups with interests at stake in the agency's decisions do so 
very rarely, because such a participation disparity may be suggestive of the 
differences in which the agency took the two types of interests into con- 
sideration. Measurements of participation gauge the opportunities dif- 
ferent groups have to influence agency decisionmakers and, at least at 
first blush, one can probably safely assume that more opportunities for 
influence ultimately translate into more influence.420 

But because participation and influence clearly are not one and the 
same, data on the frequency of different parties' participation and on 
their relative resources can mislead. For example, it may be that a public 
interest group or a small business group is vastly outnumbered in a partic- 

at 18-19. That same year, the Aviation Consumer Action Group spent $20,000 on 

participation in CAB proceedings. See id. at 19. 
419. Id. at vii. 
420. Consider, for one example, the recent brouhaha concerning banking interests' 

coffee klatches with the President or, shortly thereafter, the controversial golf getaway 
involving Republican legislators and representatives of the tobacco industry. See, e.g., 
Stephen Labaton, A Clinton Social with Bankers Included a Leading Regulator, N.Y. 
Times, Jan. 25, 1997, ?1, at 1; Lawmakers on Tobacco Group Getaway, N.Y. Times, Feb. 18, 
1997, at A17; David E. Sanger & Stephen Labaton, Billions in Profits Were Issue as Clinton 
and Bankers Met, N.Y. Times, Jan. 31, 1997, at Al. Criticisms of special interests' ability to 

get access to important governmental decisionmakers are premised on the assumption that 
access, including access to decisionmakers' deliberations, somehow translates into 
influence. The assumption hardly seems far-fetched. See, e.g., Schlozman & Tierney, 
supra note 72, at 164 ("[T]he boundary between access and influence is less clearly 
defined than it is sometimes assumed to be."). And yet the translation deserves scrutiny. It 
could well be, for example, that the opportunity to attend coffee klatches with the 
President simply constitute a perk enjoyed by high-level business managers-an expensive 
if intangible form of nonpecuniary remuneration, like a corporate jet-who spend 
shareholders' wealth without offsetting returns that justify the costs. On the other hand, 
Furlong finds that agencies themselves consider the relationship between access and 
influence to be positive and significant, although whether agencies are correct about that 
is open to question. See Furlong, supra note 402, at 171-73. 
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ular rulemaking or adjudication proceeding by representatives of large 
regulated parties, but that its views are nevertheless given much more 
weight by the relevant agency than are the views of its regulatory adversa- 
ries, especially if the presence of such groups is taken to reflect broader 
constituencies. In fact, it is altogether possible that agencies routinely 
give more weight to the views of interests that are underrepresented pre- 
cisely because they are underrepresented. Indeed, it may be difficult not 
to do so, as unique points of view tend to stand out almost by defini- 
tion.421 Moreover, from the agency's point of view, redundant informa- 
tion is not as valuable as information that is supplied by only one party. 
And besides, one dissatisfied public interest group can forestall an 
agency's decision in court about as long as any other group can, which 
for reasons explained above means that agencies have yet another incen- 
tive to consider public interest groups' views. Thus, unless agencies 
merely count interest-group "votes" in their decisionmaking processes, 
which seems implausible, measurements of the incidence of participation 
and of the resources various parties commit to agency decisionmaking 
processes will likely understate the influence of those who participate less 
frequently and with fewer resources. 

Fortunately, the efficacy of participation-influence-itself might be 
measured in several, admittedly imperfect, ways. For one, participants 
could be asked about their own perceptions of the type and amount of 
influence they enjoy as a consequence of participation.422 Taking this 
approach, Kerwin's survey taps interest groups' perceptions about the ef- 
ficacy of their own participation in rulemaking. Of the groups that par- 
ticipate in rulemaking, 15.9% indicated that they consider their participa- 
tion "successful"-where success means having some influence on the 
shape of the final rule-one-quarter of the time, 40.9% indicated that 
they consider their participation successful one-half of the time, and a 
full 42.4% indicated that they consider their participation successful 

421. See, e.g., Schuck, supra note 362, at 138 (quoting William Ruckleshaus, former 
Administrator of EPA): 

I can remember in particular one major decision that I was faced with .... I 
remember the first hearing that was held on that matter in which a single piece of 
testimony from a public interest lawyer had more impact on my thinking than any 
of the testimony that occurred during those lengthy three-week hearings. .... 
That is only one example and many more could be cited. (emphasis added) 
422. With respect to the types of comments interest groups communicate to agencies, 

Kerwin reports that of those groups that participate in rulemaking, 83.4% suggested that 
they "almost always" raise issues concerning the quality of information supporting a 
proposed rule, while 77.2% indicated that they "almost always" raise concerns about the 
cost of complying with the rule, and only 27.5% indicated that they "almost always" 
question the rulemaking agency's legal authority to issue the rule. In addition, Kerwin 
reports that 75.4% of the groups that participate in rulemaking suggested that they "almost 
always" raise concerns about the clarity of proposed rules, 85.6% raise concerns about 
compliance options, and 72.5% address the time allowed for compliance with proposed 
rules. See Kerwin, supra note 4, at 198 & tbl. 5-5. 
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three-quarters of the time.423 Kerwin's data do not capture groups' per- 
ceptions about the magnitude (perceived or real) of their influence on the 
development of rules, but it is noteworthy that interest groups as a whole 
believe that participation in rulemaking so often has some real impact on 
the development of rules sufficient to justify the cost of participating. 

Furlong disaggregates interest groups by types in his survey measur- 
ing groups' perceptions of their ability to influence rulemaking agencies. 
He asked surveyed groups how often they were "successful" in "getting 
what they wanted" from agencies during the course of the rulemaking 
process.424 Furlong found that 76% of trade groups reported that they 
are successful more often than not, while 68% of business groups, 64% of 
public interest groups, and 60% of unions indicated the same.425 

Furlong's study also seeks to measure group influence with reference 
to agencies' perceptions of interest-group influence across different group 
types. Here he asked the one hundred agency respondents to score the 
overall "influence" that different types of interest groups have within the 
respondents' agencies, on a scale of 0 ("none") to 10 ("substantial"). 
Trade associations scored highest, 5.73, followed by public interest 
groups, 5.39, business groups, 5.33, and unions, 5.20.426 Furlong also 
asked agency personnel to score their agencies' tendencies to make 
changes to proposed rules in response to comments they receive from 
different types of interest groups during the notice-and-comment period 
of a rulemaking.427 This more specific question also seeks to gauge the 
amount of influence different types of interests have on rulemaking agen- 
cies. Here Furlong found that agency personnel again gave trade associa- 
tions the highest average score, 4.58, though this time by a smaller mar- 
gin, followed again by public interest groups, 4.55, business groups, 4.35, 
and unions, 4.16.428 Naturally, one must always be cautious about survey 
data; agencies may have incentives to understate the influence that inter- 
est groups have on them, just as interest groups themselves may have in- 
centives to overstate their influence. Even so, Furlong's data at least sug- 
gest that the disparities between business-oriented groups and broad- 
based groups may not be as severe as examinations of the relative fre- 
quency of participation or of the resources committed by participating 
parties might indicate. 

4. Additional Data. 
a. Federal Advisory Committee Composition. - As explained above, 

rulemaking and adjudication processes do not exhaust the avenues for 

423. See Kerwin, supra note 4, at 209 & tbl. 5-11. 
424. See Furlong, supra note 402, at 135. 
425. Id. at 141, tbl.17. 
426. See Furlong, supra note 402, at 183 & tbl. 28; cf. id. at 142 & tbl. 18 (reporting 

same ordinal ranking but different numerical means for same survey data, apparently by 
mistake). 

427. Id. at 142. 
428. Id. at 183 tbl. 28. 
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participation in agency decisionmaking. But existing data on participa- 
tion in other fora are even more sparse. Schlozman and Tierney's survey 
of Washington, D.C.-based interest groups provides some information 
about participation in federal advisory committees.429 They found that 
95% of union groups, 74% of business groups, 74% of trade groups, and 
67% of citizen groups reported that their organizations serve on federal 
advisory committees.430 As Schlozman and Tierney point out, however, 
the extent of overall corporate participation might be higher than these 
percentages alone suggest, given first that business groups are more com- 
mon, and second that they may be more likely to have multiple seats on a 
given advisory committee.431 Nevertheless, it is noteworthy that citizens 
groups report that they frequently serve on federal advisory committees 
and that the percentage of business, trade, and citizens groups reporting 
that they participate on advisory committees is roughly the same. 

A more recent survey (undertaken by the author and William Funk) 
of all government agencies that use advisory committees similarly suggests 
that the differences in participation levels between business groups and 
trade associations, on the one hand, and citizen and environmental 
groups, on the other, are much smaller in the context of advisory com- 
mittee activity, relative to adjudication and perhaps to rulemaking. 
Thirty-four percent of responding agencies (11 of 32) indicated that 
81-100% of their agency's advisory committees "have at least one mem- 
ber who is also a member of a citizens interest group, consumer interest 
group, or environmental interest group."432 In addition, 3% (one) indi- 
cated that 61-80% of its advisory committees do, 16% (five) indicated 
that 41-60% of their committees do, 13% (four) that 21-40% of their 
committees do, and 34% (eleven) of responding agencies that 0-20% of 
their committees have one or more such members.433 Several agencies 
further indicated that they often take affirmative steps to ensure that the 
advisory committees they establish "are balanced with respect to the 
points of view represented on them."434 These findings concerning the 
breadth of interest-group participation from agencies' perspectives are 
consistent with Schlozman and Tierney's data. Based on agency-provided 
information, it appears that federal advisory committee membership may 
provide one avenue for fairly broad participation in agency 
decisionmaking. 

But interest groups' and agencies' perceptions of the composition of 
federal advisory committees do not exhaust the sources of information on 

429. See generally Schlozman & Tierney, supra note 72. 
430. See id. at 333-34. According to Furlong, 39% of surveyed interest groups report 

that their members serve on agency advisory committees "over 50% of the time." Furlong, 
supra note 402, at 126 & tbl. 12. 

431. See Schlozman & Tierney, supra note 72, at 333-34. 
432. Croley & Funk, supra note 347, A at 540 app. (answers to agency survey 

questionnaire Question 15). 
433. See id. 
434. Id. (agency survey questionnaire Question 13). 
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that issue. Pursuant to the Federal Advisory Committee Act and its regu- 
lations, the General Services Administration (GSA) maintains records of 
all agencies' advisory committees, including committee rosters with 
names and affiliations of all advisory-committee members.435 Table 2 
shows the number and percentage of federal advisory committee mem- 
bers representing different types of interests, based on data reported by 
50 advisory committees, with a total of 1202 members, collected from the 
GSA for the purposes of this study: 

TABLE 2: 
NUMBER AND PERCENTAGE OF FEDERAL ADVISORY COMMITTEE MEMBERS 

FROM DIFFERENT GROUP TYPES 

Group Affiliation 

Expert/ Other/ 
Gov: Bus.: Trade: B-B: Academic: Union: No ID: 

Reg.Neg.: 33 26 68 21 4 29 28 = 100% 
(n = 209) (16%) (12%) (33%) (10%) (2%) (14%) (13%) 

NPI: 106 111 24 69 49 10 12 = 100% 
(n = 381) (28%) (30%) (6%) (18%) (13%) (3%) (3%) 

STPA: 193 141 53 96 81 22 26 = 100% 
(n = 612) (32%) (23%) (9%) (16%) (13%) (4%) (4%) 

Totals: =332 =278 =145 =186 =134 -=61 -=66 
(n= 1202) (28%) (23%) (12%) (15%) (11%) (5%) (5%) = 100% 

The columns of Table 2 use familiar categories of interest groups, 
much like those used by Schlozman and Tierney, Kerwin, Coglianese, and 
Furlong: "Gov" refers to advisory-committee members representing the 
federal government; "Bus" to those representing a business or business 
group; "Trade" to members representing trade associations; "B-B" refers 
to committee members representing citizens' groups, consumer groups, 
environmental groups, and other broad-based interest groups; "Expert/ 
Academic" to members who are physicians and academic consultants; 
"Union" to members representing labor unions; and finally "Other/No 
ID" refers to members either representing groups not included in the 
other categories or members with uncertain affiliations. The rows of 
Table 2 refer to different types of advisory committees as categorized by 
the GSA itself: "Reg.Neg." represents committees convened for the pur- 
pose of a negotiated rulemaking; "NPI" stands for "national policy initia- 
tive"; and "STPA" stands for "Scientific/Technical Program Advisory" 
committee.436 

435. See 5 U.S.C. app. ? 7 (1994); 41 C.F.R. ? 101-6.1008 (1997). 
436. For its own record-keeping purposes, the GSA assigns all advisory committees to 

one of six categories: National Policy Initiative (NPI), Scientific/Technical Program 
Advisory (STPA), Regulatory Negotiation (RegNeg), Other, National Scientific Policy, and 
Grant Review. These categories have no necessary legal or policy significance, but 
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As Table 2 shows, other than representatives of the federal govern- 
ment (who under the FACA must convene advisory-committee meetings), 
representatives of business interests comprise the largest portion of the 
sampled advisory-committee membership. Even so, business members 
make up 23%, less than a quarter of the total. Representatives of broad- 
based groups constitute the next largest portion of the sampled total 
membership, 15%, followed quite closely by representatives of trade as- 
sociations, 12%, and then experts, 11%. Members representing unions 
and others with miscellaneous or unidentifiable affiliations round out the 
balance of the sampled membership population, with 5% each. Table 2 
also shows that "National Policy" and "Scientific/Technical" committees 
have memberships with very comparable proportions of represented in- 
terests. Negotiated Rulemaking committees, in contrast, have a markedly 
different composition, with representatives of trade associations making 
up the largest part, 33%, and with more representatives from unions, 
14%, and correspondingly fewer representatives from business, 12%, and 
broad-based groups, 10%. 

Of course, the number and percentage of advisory-committee mem- 
bers representing different types of interests are unlikely to translate 
neatly into influence on advisory-committee advice or recommendations, 
certainly not in a linear fashion. As suggested above, numerically under- 
represented interests may enjoy more influence at the margin than over- 
represented interests. In addition to the population of advisory- 
committee members, then, also relevant is the number of advisory com- 
mittees whose membership includes one or more members representing 
the different types of interests in question. For example, the delibera- 
tions of an advisory committee consisting of ten members from business 
groups and no members from public interest groups are likely to be quite 
different from the deliberations of an advisory committee with twelve 
members from business groups and two members from broad-based 
groups. To get a different perspective on advisory-committee composi- 
tion, then, Table 3 shows the number and percentage of committees that 
have at least one member representing different types of interest groups. 

according to GSA staff the likelihood that a given advisory committee would confront 
regulatory policy issues affecting broad ranges of interests, as opposed to narrow, technical 
questions such as review of research grants, is greater for the categories of committees used 
in Table 2 than for others. Although STPA committees seem by name unlikely to deal with 
broad-ranging regulatory issues, some of those committees, such as the EPA's Clean Air Act 
Advisory Committee, address issues with very significant regulatory policy implications. 
The rosters sampled for the purposes of generating Table 2 were not randomly selected, 
but rather selected based on the names of advisory committees as reported on the GSA's 
comprehensive list. Specifically, Table 2 includes advisory committees with names that 
suggested they would address regulatory policy issues affecting a wide range of interests 
(such as the Aviation Security Advisory Committee, the Council on Clean Air Compliance 
Analysis, and the Pesticide Program Dialogue Committee), and excludes those that focus 
instead on technical matters without significant regulatory policy ramifications (such as the 
Board of Scientific Counselors for the National Institute of Dental Research and the 
Strategic Command Strategic Advisory Group). 
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In other words, Table 3 takes as its population the 50 selected advisory 
committees, rather than the 1,202 members who compose those 
committees: 

TABLE 3: 
NUMBER AND PERCENTAGE OF FEDERAL ADVISORY COMMITTEES 

WITH ONE OR MORE MEMBERS FROM 

DIFFERENT GROUP TYPES 

Group Affiliation 

Expert/ Other/ 
Gov: Bus.: Trade: B-B: Academic: Union: No ID: 

Reg.Neg.: 10 6 9 8 3 4 3 
(n = 10) (60%) (90%) (80%) (30%) (40%) (30%) 

NPI: 20 13 8 13 10 5 2 
(n = 20) (65%) (40%) (65%) (50%) (25%) (10%) 

STPA: 20 18 8 12 15 3 9 
(n = 20) (90%) (40%) (60%) (75%) (15%) (45%) 

Totals: =50 =37 =25 =33 =28 =12 =14 
(n = 50) (100%) (74%) (50%) (66%) (56%) (24%) (28%) 

Table 3 provides a somewhat different picture as compared with 
Table 2. Once again business interests are represented the most (after 
the federal government itself); 74% of the committees have at least one 
member representing business. But here broad-based interests follow 
more closely, represented in 66% of the sampled committees, followed by 
experts, represented in 56% of the committees, and then by trade 
groups, 50%, and unions, 24%. Business groups are represented some- 
what less in the negotiated rulemaking committees, with trade groups, 
broad-based groups, and unions represented somewhat more relative to 
their representation on other committee types. 

b. Communication with the White House Office of Information and 

Regulatory Affairs. - As in the case of federal advisory committees, White 
House communications with outside parties have become increasingly 
routinized and formalized since the early 1970s. For example, in 1993, 
President Clinton established by executive order a system for formalizing 
and recording communications between the White House and interest 
groups concerning rules under White House review. Executive Order 
No. 12,866, a reincarnation of similar orders issued by previous adminis- 
trations,437 specifically instructs the White House's Office of Information 
and Regulatory Affairs (OIRA) to maintain a log documenting all com- 
munications carried out between the White House and other nongovern- 
mental parties concerning rulemaking overseen by the OIRA and the 

437. See sources cited supra note 308. 
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OMB.438 Executive Order No. 12,866 further instructs the OIRA to main- 
tain all documents exchanged between the OMB and outside parties con- 
cerning the substance of a rule under White House review, as well as to 
document the evolution of a rule under review from its initial to its final 
form.439 

These new record-keeping requirements provide opportunity for 
empirical investigation of the frequency with which different kinds of in- 
terest groups communicate with the OIRA concerning rules under re- 
view. For the purposes of this study, the OIRA meetings log was analyzed 
by tabulating the number and affiliations of attendees at OIRA meetings 
convened for discussing pending major rules. Based on data collected 
from the docket room of the OMB, OIRA personnel attended a total of 
166 meetings between July 19, 1993 (following the issuance of Executive 
Order No. 12,866) and May 6, 1997, with a total of 1,889 attendees. 
These data are summarized in Tables 4 and 5: 

TABLE 4: 
NUMBER AND PERCENTAGE OF OIRA MEETING ATTENDEES FROM 

DIFFERENT GROUP TYPES 

Group Type 
Other 

WH: Gov.: Bus.: Trade: B-B: Union: No ID: 

All Meetings: 621 432 412 182 136 13 93 = 100% 
(n=1889) (33%) (23%) (22%) (10%) (7%) (1%) (5%) 

All Meetings 574 364 412 182 136 13 93 =100% 
with Non- (32%) (21%) (23%) (10%) (7%) (1%) (5%) 

Gov. Personnel: 
(n=1774) 

All 519 338 375 161 136 10 78 =100% 
"Substantive" (32%) (21%) (23%) (10%) (8%) (1%) (5%) 
Meetings with 

Non-Gov. 
Personnel: 
(n=1617) 

Tables 4 and 5 use similar categories of interests as used in Tables 2 
and 3 above, excluding the category of "Expert/Academic" and the sub- 
category of "Other" (the last column thus records the number of persons 
in attendance whose affiliations were not discernible from the often- 
cryptic OIRA log): "WH" indicates the number of White House person- 

438. See Exec. Order No. 12,866, 3 C.F.R. 638 (1993), reprinted in 5 U.S.C. ? 601 
app. at 557-61 (1994). For earlier incarnations of the same thing, see Executive Office of 
the President, Regulatory Program of the United States Government (1991), app. III at 3 
(setting forth guidelines for logging communication and providing for public review of 
communications between the White House and outside interests). 

439. See Exec. Order. No. 12,866, 3 C.F.R. at 647-48, reprinted in 5 U.S.C. ? 601 
(1994). 
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nel, usually from OIRA itself but sometimes from other White-House 
agencies; "Other Gov" represents attendees from government excluding 
the White House; "Bus" represents the number of attendees representing 
a business or business group; "Trade" represents the number of attendees 
from trade associations and organizations; "B-B" refers to attendees from 
broad-based groups, including citizens' groups, consumer groups, envi- 
ronmental groups, and other public interest groups; and "Union" repre- 
sents attendees from labor unions. 

The top rows of Tables 4 and 5 record the number of attendees 
across all group types for all 166 logged meetings. Although Executive 
Order No. 12,866 requires a record of all OIRA meetings with persons 
outside of government,440 some of the meetings in the log seem to have 
involved only government personnel-meetings between OIRA and 
other agency personnel. The middle rows record totals excluding those 
meetings. Finally, the bottom rows record totals for "substantive" meet- 
ings involving OIRA and non-government personnel. That is, a few of the 
meetings in the OIRA log concerned very narrow topics most unlikely to 
have broad policy implications, such as agency procurement or computer 
reports of loan information. Totals across the bottom rows of Tables 4 
and 5 exclude these meetings as well, for a total of 141 substantive meet- 
ings (1,617 attendees) involving persons outside of government. As Ta- 
ble 4 shows, business-group representatives outnumber broad-based 
groups by approximately three to one at all substantive meetings involv- 
ing nongovernment personnel-375 versus 136 of all attendees, or 23% 
versus 8%-but broad-based groups are represented almost as well as 
trade organizations-136 versus 161 of all attendees, or 8% versus 10%. 

Here, too, interests underrepresented when measuring the total 
number of individuals attending OIRA meetings may enjoy more influ- 
ence at the margin than overrepresented interests. To provide perspec- 
tive on the range of interests participating in OIRA meetings, then, Table 
5 records the number and percentages of OIRA meetings at which at 
least one representative of a given type of interest group was present. 

As Table 5 shows, one or more business interests were represented at 
102 out of 141 total substantive meetings, or at 72% of such meetings, 
while trade interests were represented at 68 out of 141 meetings (48%), 
and consumer, environmental, and other broad-based interests were rep- 
resented at 44 out of 141 meetings (31%). These results suggest, for one 
example, that, as in the case of federal advisory committees, public inter- 
est groups may have a greater influence on OIRA review of agency rules 
than a head-count of meeting attendees alone would indicate. Part V 
turns to the significance of these and the other above findings. 

440. See Exec. Order No. 12,866, at ?6(b) (4) (c)(iii), 3 C.F.R. at 648. 
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TABLE 5: 
NUMBER AND PERCENTAGE OF OIRA MEETINGS THAT ONE OR MORE 

MEMBERS OF DIFFERENT GROUP TYPES ATTENDED 

Group Type 
Other 

WH: Gov.: Bus.: Trade: B-B: Union: No ID: 

All Meetings: 166 149 112 80 44 8 48 
(n -166) (100%) (90%) (67%) (48%) (27%) (5%) (29%) 

All Meetings 155 149 112 80 44 7 48 
with Non- (100%) (96%) (72%) (52%) (28%) (5%) (31%) 

Gov. Personnel: 
(n = 155) 

All 141 138 102 68 44 7 44 
"Substantive" (100%) (98%) (72%) (48%) (31%) (5%) (31%) 
Meetings with 

Non-Gov. 
Personnel: 
(n = 141) 

V. PROCESS LESSONS 

With the above tour of legal process rules and the available facts 
about participation in mind, it is now possible to reevaluate the theories 
in question by considering the extent to which their predictions about 
the administrative process are vindicated: Do administrative decision- 
making rules lend support to, or raise additional doubts about, any the- 
ory? Are patterns of participation in administrative decisionmaking 
processes especially consonant or dissonant with the expectations of any 
theory? The following discussion begins to answer these questions by 
identifying those aspects of administrative decisionmaking to which a pro- 
ponent of each theory of regulation might turn for support, as well as 
those aspects of administrative decisionmaking that would be somewhat 
difficult to reconcile with a given theory. That one theory or another 
would neatly predict all aspects of the administrative process while its 
competitors account for none seems most unlikely, especially given the 
theoretical weaknesses of the theories described earlier above. The more 
interesting questions concern which theory or theories can (or cannot) 
easily account for different aspects of that process, and what general con- 
clusions (if any) about the possibility of regulatory government follow 
from observations about the strengths and weaknesses of the alternative 

conceptions of regulation. 

A. The Theories Revisited: Procedural Assessments 

1. The Public Choice Theory. - On the whole, the regulatory regime's 
legal process rules do not seem very well designed to facilitate regulatory 
rent-seeking by special interest groups. Rulemaking in particular seems 
rather at odds with the public choice theory's expectations, considering 
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that rulemaking is open to any interested party who wishes to participate, 
and that potential participants need not overcome onerous burdens to 
do so. Given that agencies engaging in rulemaking are required to pro- 
vide public notice of proposed rules and to solicit comments from whom- 
ever may wish to respond, and moreover to explain-to the public and 
possibly to the courts-why a final rule took the form it did in light of 
supplied comments, rulemaking would seem to be a rather poor vehicle 
for supplying regulatory goods to privileged groups. This is not to over- 
look that protracted rounds of rulemaking, especially in technical areas, 
might make meaningful participation difficult for most interested parties. 
Nevertheless, it seems safe to say that were powerful rent-seekers to devise 
regulatory decisionmaking procedures that would maximize their influ- 
ence with agency decisionmakers while excluding participation by diffuse 
interests, notice-and-comment rulemaking, or for that matter hybrid 
rulemaking, would be an extremely unlikely choice of procedure. 
Whatever barriers to collective action general-interest organizations face, 
rulemaking seems unlikely to render those barriers more acute. 

Regulatory negotiation and consensus-oriented decisionmaking 
more generally also seem at odds with the public choice theory's process 
expectations. Indeed, all of the requirements of the NRA, like many of 
those of ordinary rulemaking, seem antithetical to rent-seeking: Conven- 
ing interested parties (and thus helping them to overcome collective ac- 
tion barriers) around a negotiating table for the purpose of generating a 
consensus among them about what a rule should look like would be an 
unlikely way to facilitate rent-seeking. And given the FACA's fair-balance 
requirement and agency efforts to ensure that competing points of view 
are represented on chartered committees, it seems somewhat unlikely 
that rules finally promulgated following a successful negotiated rulemak- 
ing would deliver rents to any particular group. Here again, the process 
seems like a poor vehicle for delivering regulatory rents. 

A public choice theorist might rightly point out, however, that regu- 
latory negotiations are rare, and moreover that while ordinary rulemak- 
ing may not resonate very well with the theory's expectations, the formal 
adjudication process does seem rather well suited to deliver concentrated 
benefits to special interests, at least in the sense that it excludes from 
participation all parties who cannot qualify as intervenors, thereby provid- 
ing regulated interests with privileged access to agency decisionmakers. 
But while the formal adjudication process is much less open relative to 
rulemaking, it nevertheless provides only modest support for the public 
choice theory. First of all, the APA's prohibition on ex parte contacts 
between parties to an adjudication and the adjudicating agency compli- 
cates efforts to gain illicit influence; regulated parties cannot make their 
preferences known in secret. And although parties with exclusive access 
to agency decisionmakers may not need ex parte contacts in order to 
develop cozy relationships with those decisionmakers, the APA's require- 
ments that all testimony and other evidence in a formal adjudication be 
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entered into the agency's (official and public) decisionmaking record 
would also seem likely to impede regulatory favoritism. 

Nor is it clear how the adjudication process would facilitate regula- 
tory rent-seeking given that formal orders are issued in the first instance 
by an ALJ, who enjoys considerable independence from the rest of the 
agency. Such independence may work to the advantage of regulated par- 
ties against regulatory zealousness on the part of an agency, but it is far 
less clear how intra-agency separation of judicial and executive functions 
would benefit groups whose interests the agency was, as the public choice 
theory holds, trying to advance. In short, ALJ independence also compli- 
cates any claims about formal adjudication's susceptibility to regulatory 
rent-seeking-an important point apparently overlooked by public 
choice theorists who suggest that regulation through the common law is 
preferable to public-law regulation because judges are independent 
whereas legislators are not.441 Legislators hoping to exploit principal- 
agent slack by charging agencies to deliver rents to special interest groups 
would not likely find formal adjudication ideal for the task. 

This leaves informal agency orders and communications with the 
White House. Here a public choice theorist might argue that the lack of 
formal decisionmaking procedures in these contexts makes it easy for 
rent-seeking interest groups to bend the ears of agency decisionmakers 
and their executive-branch superiors. Informal contacts with agency per- 
sonnel, on this view, provide well-positioned groups real opportunities to 
solicit favorable regulatory treatment. This argument may well have 
merit. But given the lack of much empirical information concerning how 
agencies make informal decisions, who participates in them, and what 
effect they have, it is difficult to know whether much or little special- 
interest accommodation takes place through informal decisionmaking 
channels. 

In the meantime, Furlong's finding that informal contacts with agen- 
cies following a notice of proposed rulemaking are as important to public 
interest groups as they are to business and trade groups suggests that spe- 

441. According to Posner, for example: 
The terminal character of many judicial appointments, the general jurisdiction of 
most courts, the procedural characteristics of the judicial process, and the 
freedom of judges from close annual supervision by appropriations committees, 
all operate to make the courts freer from the interest group pressures operating 
through the legislative process, and more disposed to decide issues of policy on 
grounds of efficiency, than any other institution of government-specifically the 
administrative agency, where these features are absent or attenuated. 

Posner, supra note 10, at 351. But the case is not quite so clear. Agencies are of course 
subject to supervision by legislative appropriations committees, but how "close" such 
supervision is is not really known. More importantly, agency decisionmakers, and ALJs in 
particular, are almost certainly not subject to the kinds of interest group pressures 
operating through the legislative process either. ALJs enjoy significant independence, 
their tenure too is, for practical purposes, often permanent, and their procedures very 
much resemble judicial processes. What is more, agency decisions, whether in a 
rulemaking or adjudicative mode, are subject to judicial review anyway. 
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cial interest groups are not the only beneficiaries of informal agency com- 
munication. Moreover, some informal agency communications with 
outside parties now take place through the public-participation initiatives 
of the Clinton Administration, and to that extent, are inconsistent with 
the public choice theory's expectations. But even assuming informal ad- 

judication constitutes special interest groups' procedural safe haven, still 
the scope of agencies' informal orders extends only so far. Where, for 

example, agencies are authorized to make prospective policy decisions 

through informal rulemaking, they cannot easily or routinely make infor- 
mal decisions as an alternative to rulemaking. To be sure, agencies some- 
times couch substantive policy decisions in the form of informal decisions 
such as "interpretive" rules, thereby avoiding the requirements of the 
APA.442 But it seems unlikely that agencies do so often enough to pro- 
vide strong support for the public choice theory; to the extent that the 

theory depends on agency exploitation of informal decisionmaking (that 
is, other than ordinary rulemaking) to provide rent-seekers with regula- 
tory goods, it depends on a lot. 

Thus it seems safe to say that, as a general matter, the APA's main 

decisionmaking requirements do not seem very well designed for regula- 
tory rent-seeking. The public choice theory may ultimately be correct 
that regulation by and large constitutes the supply of regulatory rents, but 
if so that is true more in spite of than because of the APA. And indeed, 
the public choice theory finds its strongest support not from an examina- 
tion of the legal-formal requirements governing agency decisionmaking, 
but rather from existing data concerning participation in such decision- 

making. For much of the data examined above suggest that, generally 
speaking, business groups and trade associations are the dominant par- 
ticipants in regulatory decisionmaking, measured by the frequency with 
which such groups participate in decisionmaking procedures and cer- 

tainly by the resources they commit to participation. Thus a public 
choice theorist might point to the Senate Report findings that regulated 
parties participate much more frequently than any other parties, and that 
the former spend ten to one hundred times as much trying to affect 

agency decisionmaking in both rulemaking and adjudication settings. 
Similarly, a public choice theorist would find some vindication in 

Coglianese's findings that business interests participate in 96% of RCRA 

rulemakings, and furthermore that regulated industries comprise 59% of 
all participants. At least looking to the relative incidence of participation 
and the economic resources committed to such participation by different 
kinds of groups, the public choice theory's expectations appear to find 
considerable support. 

On the other hand, Coglianese's findings imply that 41% of partici- 
pating parties in RCRA rulemakings are not regulated parties, a result the 

public choice theory would not expect. The theory would also struggle to 

442. See supra note 290. 
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explain (within its own framework) the fact that public interest groups 
participate in 12% of RCRA rulemakings. Nor would the public choice 
theory predict that public interest groups are represented in 66% of all 
federal advisory committees, comprising 15% of all advisory-committee 
members, and at 31% of OIRA meetings. Worse yet, perhaps, the theory 
does not easily account for Furlong's findings that agency personnel per- 
ceive public interest groups to be about as active in rulemaking processes 
as business groups. All of these findings are difficult to square with a 
theory that holds that regulated parties, able to overcome collective ac- 
tion barriers, will inevitably dominate diffuse interests who, unable to sur- 
mount collective action barriers, will have no way of promoting their reg- 
ulatory interests. 

Still, if only agencies' decisions were entirely free from external scru- 
tiny, the public choice theorist might be tempted to base her case largely 
on observations about the general incidence of various groups' participa- 
tion in regulatory decisionmaking. But agency decisionmaking also takes 
place in the context of external constraints, including openness statutes 
like the FOIA and the Sunshine Act, which reduce slack by subjecting 
agency deliberations and decisions to public scrutiny.443 This means that 
even where agencies may seek to supply regulatory rents in response to 
participating groups' demands, they can do so only insofar as such con- 
straints allow. Of course, external constraints may work in opposite direc- 
tions. Thus, for example, congressional oversight might facilitate, 
whereas judicial oversight might undermine, special interest group influ- 
ence on agency decisionmaking. The point remains, however, that the 
public choice theory's expectations are attenuated to the extent that pres- 
idential, congressional, judicial, or public scrutiny stymies regulatory rent- 
seeking. 

And with respect to judicial review in particular, the type of agency 
decision least open to broad participation, formal adjudication, is subject 
to the APA's most exacting standard of judicial review: Whereas courts 
subject agency rules to the arbitrary-and-capricious standard, agency or- 
ders must be supported by "substantial evidence."444 Thus the species of 
administrative decisionmaking that first appears most to support the pub- 
lic choice theory, because it is the least open, may in fact provide little 
support once the effects of judicial review are considered as well. Judicial 
oversight has considerably less bite for informal adjudication-so maybe 
informal decisionmaking is the main procedural vehicle through which 
rents are provided-though even here courts have made clear that agen- 
cies must provide some rational explanation even for informal decisions 
if they are to survive judicial scrutiny.445 Thus, while the data on the inci- 

443. Legislative enactments are not the only source of openness requirements. The 
now publicly available White House communications log is another example. See supra 
text accompanying note 438. 

444. 5 U.S.C. ? 706(2)(E) (1994). 
445. See, e.g., source cited supra note 337. 
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dence of participation in agency decisionmaking by business-oriented 
groups is partly supportive, it becomes, in light of the external checks on 
agency decisionmaking, far from conclusive. The successful pursuit of 
regulatory rents may require much more than winning the sympathies of 
administrative decisionmakers. 

This leads to a related point about the data on participation. 
Although business groups participate more often and with greater re- 
sources relative to consumer-oriented groups, the significance of those 
disparities is further muted by consideration of the extent to which agen- 
cies appear to be responsive to different kinds of groups. Furlong's find- 
ings with respect to this issue-that agencies consider public interest 
groups to have more influence on agency rulemaking, both in overall 
terms and in terms of how often they inspire changes to proposed rules, 
than business groups do (though less than trade groups)-suggest that 
disparities in resources expended on rulemaking across different types of 
interest groups, and perhaps disparities in the incidence of participation 
as well, may not at all translate neatly into proportionate disparities in 
group influence.446 The fact that agency decisions are subject to external 
scrutiny, by courts in particular, is one plausible reason why agencies may 
pay particular attention to the arguments and views of impecunious, 
broad-based interest groups. In addition, as suggested above, the views of 
public interest groups may enjoy special weight simply by virtue of the 
fact that they stand out. In any event, the point is that not a great deal 
automatically follows from data on participation frequency or on partici- 
pation expenditures alone. Viewed together with Furlong's measures of 
influence, that data provides rather modest support for the public choice 
theory's expectations. 

2. The Neopluralist Theory. - Whereas the public choice theory finds 
rather little support from an examination of the process rules according 
to which regulators make decisions, the neopluralist theory fares reason- 
ably well. Rulemaking's accommodation to participation by many groups 
seems consistent with the neopluralist theory's basic vision, as do regula- 

446. A public choice theorist might respond that agency personnel cannot be trusted 
to answer survey questions about the influence of public interest groups honestly, due to 
incentives to overstate the influence of broad-based groups and understate the influence of 
business and trade groups. While one must always be sensitive to the incentives that survey 
respondents have to answer survey questions in particular ways, however, it is too glib to 
dismiss Furlong's findings as self-serving agency responses. The 100 agency respondents 
Furlong surveyed were not public-relations personnel, and it seems implausible that they 
gave dishonest answers to a survey administered by a graduate student simply to improve 
their agencies' images. Moreover, whether agency personnel overstate the participation or 
influence of parties representing broad-based interests is an empirical question, and 

comparing the federal advisory committee agency survey data concerning the percentage 
of advisory committees with at least one representative of a public interest group, see supra 
text accompanying notes 432-433, with the data gathered from the GSA about advisory 
committee composition, see supra text accompanying notes 435-436, shows that, if 

anything, agency personnel might understate the extent of public interest group 
membership on advisory committees. 
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tory negotiations and advisory-committee deliberations. These decision- 
making techniques comport with the theory's general expectations, at 
least to the extent that they provide meaningful opportunities for com- 
peting interest groups to promote their regulatory interests, and for ad- 
ministrators to forge successful coalitions among those groups with com- 
peting interests. The same is true of informal-non-APA- 
decisionmaking, once again at least to the extent that recent White- 
House initiatives to generate participation in agency decisionmaking are 
inclusive. And at least on the face of it, the President's March 4 memo- 
randum instructing agencies to negotiate with all regulatory stakeholders 
certainly sends a pluralist message.447 

As for informal, ex parte communications between agencies and in- 
terested parties, the picture is less clear. To the extent that agencies' 
informal contacts with outside groups is even-handed-that is, insofar as 
agencies engage in successive ex parte communications with many differ- 
ent groups with opposing interests-then even informal contacts are con- 
sistent with the theory. On the other hand, insofar as agencies engage in 
informal communications with regulated parties not to forge com- 
promises among many groups, but rather to solicit the views of a few priv- 
ileged interests, the neopluralist theory finds no support from informal 
agency actions. Formal adjudication also provides little or no support for 
the theory, for the straightforward reason that adjudication is not very 
amenable to participation by groups other than those against whom an 
agency is proceeding, especially now that liberalized intervention rules 
have fallen out of agency favor. No matter how willing a public interest 
group's membership may be to contribute toward affecting agency adju- 
dication, the process is, as a formal matter, poorly suited to accommodate 
a spectrum of interest-group pressures. 

While the neopluralist theory's expectations may find significant sup- 
port from the apparent openness of most administrative decisionmaking 
procedures, however, the data concerning participation in those 
processes cut in different directions. On the one hand, the Senate 
Report's findings that parties representing broad outside interests partici- 
pated in rulemaking much less often than not, and further that when 
they did industry groups outnumbered public interest groups by roughly 
five to twenty times, suggests that rulemaking may well not routinely in- 
volve the accommodation of many competing groups. Coglianese's more 
recent findings that business groups participated in 96% percent of 
RCRA rulemakings while environmental and consumer groups partici- 
pated 12% of the time cast additional doubts upon the realism of the 
neopluralist theory's pluralistic hopes. 

With respect to formal adjudication, the Senate Report's findings 
concerning the frequency of participation in the adjudication process 
also disappoint the neopluralist. This may be especially true considering 

447. See supra text accompanying note 317. 
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that during the time the Senate Report's study was completed the formal 
adjudication was more open than it is today. Given that the 1980s saw the 
dissolution of some agencies' public-intervenor programs, while no new 
programs were established, current data could show a wider participation 
disparity than what the Senate Report revealed. And of course, the inci- 
dence of participation aside, the quantum of resources that different cat- 
egories of interest groups commit to participation in adjudication, as well 
as in rulemaking processes, underscores the greater influence that busi- 
ness and trade groups apparently enjoy. 

On the other hand, the presence of citizens groups, consumer 
groups, and environmental groups on two-thirds of agency advisory com- 
mittees provides some support for neopluralism's basic image of interest- 
group competition. Because advisory committees frequently assist agen- 
cies in the development of important regulatory decisions, advisory- 
committee membership can provide significant opportunities to affect 
agency decisionmaking. To be sure, the neopluralist theory would be 
quite weak were an exhaustive investigation of interest-group participa- 
tion across all agency decisionmaking fora to reveal that significant public 
interest group presence was limited to advisory-committee representa- 
tion. Even so, advisory-committee membership is one important piece of 
the larger participation picture, and a successful experience on an advi- 
sory committee whose recommendations significantly shape an agency's 
decisionmaking may result in less participation in other decisionmaking 
contexts. 

For example, an environmental group content with an agency's reac- 
tion to advice supplied by an advisory committee whose membership in- 
cluded representatives from the group may see little need to participate 
in the subsequent development of rules relating to the issue in question; 
the group may determine that its views on the matter were already ade- 
quately considered. To generalize the point, the absence of certain par- 
ties in some decisionmaking fora may be due in part to those parties' 
successful experiences in other fora. Thus, assessments of different 
groups' influence to some extent require consideration of all relevant 
decisionmaking processes. The fact that public interest groups are repre- 
sented on 66% of the sampled advisory committees at least leaves open 
the possibility that such groups' interests are effectively pursued there. 

The common presence of public interest groups at OIRA meetings 
provides some additional support for the neopluralist theory. For part of 
the purpose of OIRA communications with outside groups seems to be 
forging coalitions among competing interest groups. In fact, the strong- 
est piece of evidence for the neopluralist theory which an examination of 
the OIRA log reveals is not captured by summary statistics about the fre- 
quency with which different types of interest groups communicate with 
OIRA. That is, on several occasions OIRA met with opposing interests on 
successive days to discuss a particular rulemaking issue. For example, on 
October 22, 1996, OIRA staff met, separately, with representatives from 
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the Natural Resources Defense Council (NRDC) and with representatives 
from the American Automobile Manufacturer's Association and Ford 
Motor Company to discuss each side's comments on a proposed EPA rule 
governing particulate matter under the National Ambient Air Quality 
Standards. Similarly, on September 12, 1994, OIRA staff met with repre- 
sentatives of Texaco, Inc., Sun Oil Co., and Mobil Oil Corp., to discuss 
concerns surrounding the Ozone Transport Commission's actions relat- 
ing to a "Low Emission Vehicle" requirement, and then, on September 
13, met with representatives from the Union of Concerned Scientists, the 
American Lung Association, and the NRDC to discuss the same. For an- 
other example, on December 13, 1993, OIRA staff met at 1:00 P.M. with 
representatives from ARCO Chemical Company, Valero Energy, and the 
Oxygenated Fuels Association, and then met at 3:00 P.M. with representa- 
tives from the Sierra Club and the NRDC. In both meetings, the OIRA 
Administrator discussed the parties' concerns about an EPA reformulated 
gasoline rulemaking. Successive meetings like these strongly suggest that 
OIRA staff assume the role of umpire, coalition-builder, and broker of 

compromises-the same role assigned to regulatory decisionmakers by 
the neopluralist theory. 

Moreover, the availability of judicial review and other oversight 
mechanisms frustrates any quick inferences about interest-group influ- 
ence on agency decisionmaking from examinations solely of the fre- 
quency of group participation and comparative group resources. 
Although efforts to encourage public intervention in agency adjudication 
fizzled in the 1980s, standing doctrine remains fairly hospitable to broad- 
based groups seeking to challenge or participate in challenges to agency 
action brought before federal courts. Indeed, as observed above, many 
doctrinal developments in administrative law during the 1960s and 1970s 
aimed precisely to facilitate interest-group access to agency deci- 
sionmakers; courts advanced what Stewart labeled "interest representa- 
tion" both by improving groups' access to the judiciary and by articulat- 
ing agency obligations under the APA in a way that fostered broader 
participation in agency decisionmaking, particularly in rulemaking.448 
And according to numerous students of administrative law, judicial inter- 
pretations of the rulemaking requirements under section 553 aimed to 
ensure agency responsiveness to a wide range of divergent interests.449 In 
addition, courts have interpreted and applied section 706 so as to make 
clear that agency decisions that overlook relevant arguments and data, 
supplied by any party, risk judicial invalidation.450 As a result, agencies 
must at least consider the arguments underlying all participating groups' 
positions; information generated and exchanged during the rulemaking 
process is unlikely to be completely ignored, even when provided by par- 
ties whose views run contrary to those of most participants. 

448. See Stewart, supra note 113, at 1723-47. 
449. See, e.g., sources cited supra notes 302-303. 
450. See supra note 303. 
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Finally, Furlong's finding that during ordinary rulemaking agencies 
appear as responsive to comments from citizens groups as to comments 
from any other category of group provides some reinforcement for the 
neopluralist theory. So do Furlong's agency estimations of group influ- 
ence, as well as his interest-group success measures, according to which 
public interest groups, unions, business groups, and trade groups indi- 
cate comparable levels of satisfaction with rulemaking outcomes. All 
three of these findings comport with a pluralist picture of interest-group 
competition, according to which competing groups enjoy partial success 
much of the time. 

Kerwin's finding that 59% of citizens' groups indicate that they regu- 
larly participate in rulemaking, compared with 88% percent of business 
groups, also lends some modest strength to the neopluralist theory. 
Although a higher percentage of business groups appear to participate in 
the rulemaking process, it seems quite possible that a given citizens group 
which participates in rulemaking would participate across a wide variety 
of agency rulemakings, compared with a given business group, which 
would likely participate only in rulemaking directly affecting its own busi- 
ness. In other words, taken at face value, Kerwin's findings about the 
percentage of different group types that participate in rulemaking could 
possibly overstate business groups' relative influence. (Public interest 
groups like the NRDC, for example, participate in many rulemakings.) 
In fact, Furlong's finding that public interest groups rely upon informal 
contacts with agencies following notices of proposed rulemakings more 
than business and trade groups may suggest that public interest groups 
participate, although less frequently, as intensely as other groups do. 
Furlong's finding that agency personnel perceive that public interest 
groups participate in rulemaking almost as much as business groups, and 
not much less than trade groups do lends a bit more plausibility to the 
neopluralist vision. And yet, Coglianese's findings concerning rulemak- 
ings pursuant to RCRA, though not strictly inconsistent with Kerwin's and 
Furlong's, point in a different direction. 

In the end, then, the strength of the neopluralist theory's claim that 
regulatory decisionmaking is amenable to pluralistic competition by a 
broad range of groups depends on the amount of genuine influence on 
agency decisionmakers that broad-based groups enjoy during the course 
of rulemaking, the formulation of advisory-committee recommendations, 
White House consideration of agency rules, and informal agency 
processes in particular. Certainly formal adjudication is of no great help 
to the theory. Although ALJ independence, APA section 554's prohibi- 
tion on ex parte communications, and judicial review may render the for- 
mal adjudication process a poor vehicle for regulatory rent-seeking, the 
closed nature of the process also renders it a poor vehicle for interest- 
group competition and accommodation. Advisory committees and OIRA 
contacts, by partial contrast, lend considerable support to the theory. 
And notice-and-comment rulemaking and its variations also seem conso- 
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nant with the theory's predictions, though the available information 
about participation levels in rulemaking provides only limited support. 
Further conclusions must await additional information, especially about 
agency responsiveness to broad-based groups during rulemaking, and the 
range of groups with which agencies communicate informally outside of 
the rulemaking context. 

3. The Public Interest Theory. - While rulemaking but not adjudica- 
tion comports with the neopluralist theory, and while adjudication (to 
some extent) but not rulemaking comports with the public choice theory, 
the combination provides some support for the public interest theory. 
That is, a public interest theorist would expect a mix of administrative 
decisionmaking procedures, some increasing and others decreasing regu- 
latory slack. Thus a public interest theorist might point to rulemaking, 
negotiated rulemaking, and advisory-committee formation as slack- 
reducing decisionmaking vehicles. Rulemaking's notice requirement cer- 
tainly subjects agency action during the rulemaking process to considera- 
ble public exposure. And negotiated rulemakings and advisory- 
committee deliberations, by including representatives from diverse inter- 
ests, as well as by requiring open meetings and public availability of 
advisory-committee deliberations and documents, also subject agency 
decisionmaking to public exposure and thereby reduce slack. 

Similarly, the public interest theorist might further point out that the 
FOIA and the Sunshine Act, as well as the OIRA communications log, 
also render regulatory decisionmakers' behavior more observable, fur- 
ther reducing regulatory principal-agent slack. All of these aspects of the 
regulatory decisionmaking environment facilitate observation of regula- 
tor behavior. Those interested in monitoring such behavior can, under 
many circumstances, attend agency meetings, request agency documents, 
including agency studies and reports, and keep abreast of agency commu- 
nications with other outside parties. This is not to say that aspects of the 
regulatory decisionmaking environment like the Sunshine Act and the 
FOIA eliminate slack, but, the public interest theorist would argue, they 
do subject agency decisionmaking to public scrutiny by reducing such 
slack and, at times, thereby inspire collective mobilization by those af- 
fected by agency action. 

Much the same can be said of judicial review. It also likely reduces 
regulatory slack by subjecting agency decisionmakers' behavior to scru- 
tiny by an institution not directly involved in the development of regula- 
tory policy and thus not vulnerable to whatever pressures otherwise affect 
regulatory outcomes. Agency decisionmakers, aware that they may have 
to defend their actions in court, and further thatjudicial oversight itself is 
a public process leading to publicly available judicial decisions, may be 
reluctant to cater to the regulatory preferences of special interest groups. 

On the other hand, the public interest theorist might at the same 
time point to the formal adjudication process and to informal agency 
decisionmaking processes as techniques that preserve or increase regula- 
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tory slack. On this view, formal adjudication's relatively closed nature 
raises the costs to outside parties of staying informed of agencies' adjudi- 
catory decisionmaking. Worse yet, perhaps, informal contacts and com- 
munications between agencies and parties outside of the formal adjudica- 
tion process probably contribute substantially to regulatory slack. Given 
that the APA contemplates that agencies will make some significant deci- 
sions neither through notice-and-comment rulemaking nor through the 
formal adjudication process, agency conduct is, to some unavoidable de- 
gree, unobservable. By a similar token, given that the APA prohibits ex 
parte communications only during the formal adjudication process, 
much agency communication even during the otherwise open rulemak- 
ing process is unobservable. Subject to limitations like those found in the 
FACA, agencies can communicate with whomever they want, before and 
during informal rulemaking, with no real possibility of scrutiny. Agencies 
may or may not abuse the many opportunities they have for unmonitored 
behavior; the point is simply that some aspects of agencies' decisionmak- 
ing regime shield them from public scrutiny. Thus, the public interest 
theorist could argue, administrative process rules fit the theory's predic- 
tions nicely: Some processes appear to be slack-preserving, while others 
appear to be slack-reducing. 

But this convenient argument, which may have some merit, can be 
taken only so far. The problem is that while the public interest theory 
focuses on regulatory slack as an important determinant of regulatory 
outcomes, it provides no clear way of distinguishing high-slack from low- 
slack decisionmaking procedures. To put the point another way, one 
could characterize nearly all aspects of agency decisionmaking as low- 
slack decisionmaking. For example, although formal adjudication is less 
open relative to rulemaking when measured by parties' opportunities to 
participate in the process, at the same time, the adjudication process 
culminates in a published order by the agency that summarizes the pro- 
ceeding and explains the agency's decision. Many agencies' decisions are 
promulgated in agency reporters and are thus easily retrievable. Indeed, 
compared to the requirement in APA section 553 that a "concise, general 
statement" accompany promulgation of a final rule,45' the compilation 
and promulgation of agency orders may often appear quite accessible 
and informative, by contrast with promulgated final rules. In short, 
"open" and "closed" decisionmaking processes do not necessarily corre- 
spond with "low-slack" and "high-slack" decisionmaking opportunities. 
Even in the adjudication mode, the costs of monitoring agency behavior 
may be low. 

And if a public interest theorist would rejoin that the costs of staying 
abreast of agency adjudication-staying informed about when agencies 
are engaged in adjudication and reviewing promulgated orders-are, to 
parties whose interests are implicated by those decisions, high enough to 

451. 5 U.S.C. ? 553(c) (1994). 
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prohibit effective monitoring, then perhaps the same is true of the 
rulemaking process as well. Interested parties must also make significant 
investments to monitor agencies' rulemaking activities. And of course 
the costs of meaningful participation in rulemaking are greater still. 
Thus, it is not entirely clear how the costs of monitoring agency behavior 
in the rulemaking and in the adjudication modes compare. 

Moreover, as noted above, the types of regulatory decisions carried 
out through the adjudication process tend not to be those affecting many 
diffuse interests. After the Social Security Administration, the agency 
utilizing the formal adjudication process most is the National Labor 
Relations Board (NLRB), in matters in which both labor and manage- 
ment interests are fairly well represented. To be sure, the NLRB's deci- 
sions have broad policy ramifications, but parties that are most directly 
affected by the NLRB are not procedurally excluded from the agency's 
decisionmaking process. Adjudication, in other words, does not in prac- 
tice seem to be used by agencies to insulate regulatory decisionmakers 
from the awareness of broad segments of the citizenry. 

Thus, on careful reflection, the public interest theory may not find 
much support after all for its expectation that administrative decision- 
making procedures would variously create and reduce regulatory slack. 
Knowing whether that expectation is vindicated requires the public inter- 
est theorist to distinguish more precisely between high- and low-slack 
states of affairs, and to establish more clearly the relationship between 
regulator slack and the open or closed nature of regulatory decisionmak- 
ing procedures. 

Nor can the public interest theorist avoid this issue altogether by ar- 
guing that slack is entirely external to the administrative process so that 
one need know only whether, for example, close public scrutiny of partic- 
ular regulatory issues affects Congress's regulatory behavior. Not only 
does the public interest theory expressly include an agency deci- 
sionmaker within its definition of "regulator,"452 focusing on principal- 
agent slack between citizens and Congress and setting agency deci- 
sionmakers aside altogether would be inconsistent with the fact that agen- 
cies led as least as much as followed many congressional deregulatory ef- 
forts to which the public interest theory appeals for empirical support. 
Moreover, writing agency decisionmaking out of the public interest the- 
ory's equation would beg both the question whether agencies' decision- 
making techniques create slack between Congress and the citizenry-for 
the citizenry may not hold Congress accountable for regulatory decisions 
it believes were made by agencies rather than Congress-and the ques- 
tion whether Congress is able to respond to public pressures concerning 
regulatory policy-for Congress can do so only insofar as it is able to 
monitor agency decisionmaking. Simply to assume that Congress con- 
trols agencies effectively is to make the same "transmission-belt" assump- 

452. See supra note 185. 
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tion that the public choice theory can be fairly criticized for making. 
Thus, the public interest theory, like its alternatives, unavoidably encom- 

passes the administrative process. While the apparent diversity of agency 
decisionmaking tools might lend some modest credibility to the theory's 
expectation that administrative decisionmaking variously increases and 
decreases regulatory slack, the strongest argument a public interest theo- 
rist might muster about exactly how different procedures do so is not very 
strong. 

The data on participation in agency decisionmaking do not rescue 
the theory. First, as already seen, broad-based interests are fairly consist- 

ently represented in several decisionmaking fora-underrepresented, to 
be sure, but consistently present. But the public interest theorist would 
predict no public interest group presence in most decisionmaking con- 
texts, and dominating presence in others. This is true given that the the- 
ory holds that in many regulatory decisions general interests will not 
monitor regulators, but when they do-when slack is low-regulatory 
policy will reflect general interests. The theory contemplates, in other 
words, that general-interest influences on regulatory decisionmaking will 
tend to be an all-or-nothing proposition, not that broad-based groups will 
virtually always have one foot in the decisionmaking door. Thus, the data 
on the presence of broad-based groups on advisory committees and in 
OIRA meetings, and similarly Kerwin's and Furlong's findings concern- 
ing the regularity of public interest group presence in rulemaking, are 
difficult to explain within the public interest theory's framework. The 
same is true of Furlong's findings concerning agency perceptions of the 
frequency of public interest group participation in rulemaking, as well as 
various interest groups' own measures of their success rates. Here, too, 
results are more consistent with the prediction that groups with opposing 
interest groups regularly achieve partial regulatory success, as the ne- 
opluralist theory would suggest, than with the prediction that special in- 
terests usually dominate, unnoticed by the citizenry, except in high- 
salience settings where general interests prevail. 

But it is Coglianese's results which may be the most inconsistent with 
the public interest theory's predictions. This is true given that, among all 

public-interest groups, environmental groups are likely to be among the 
most active and most aware of regulatory developments. Similarly, 
among all regulatory issues, environmental issues-including significant 
RCRA rulemakings-may be among the most politically visible, the most 
salient to the general public. Thus, a public interest theorist would ex- 

pect to see as much interest-group mobilization in the environmental 
decisionmaking setting as anywhere; slack should be as low there as any- 
where. And yet, environmental and citizens' groups together constituted 
only 4% of all groups participating in the examined EPA rulemakings. 
To the extent that the scope of Coglianese's data provide a nice test-case 
scenario for broad-based interest group presence in a regulatory setting 
of high political salience, his findings that public interest groups partici- 
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pate only 12% of the time and constitute 4% of all participating groups 
cast some doubt on the public interest theory and its emphasis on the 
salience of regulatory issues as the variable explaining most regulatory 
policy outcomes. 

4. The Civic Republican Theory. - Whereas informal and negotiated 
rulemaking processes are somewhat at odds with the public choice the- 
ory's process expectations, they seem to provide some support for the 
civic republican theory. As explained in Part IV, agencies making deci- 
sions through informal rulemaking consider information provided, at 
least potentially, by many parties, who at fairly low cost can respond to 
proposed rules with various sets of concerns. Because informal rulemak- 
ing takes place through the mail, however, it provides limited opportunity 
for real dialogue. On the other hand, agencies often go through several 
if not dozens of rounds of notice-and-comment before promulgating 
their final rules. Successive rounds do facilitate the exchange of ideas as 
well as information. Successive rounds of rulemaking also provide parties 
with a chance to reconsider and adjust their own positions in response to 
information from the agency and, in turn, other parties. Indeed, part of 
the purpose of successive rounds of rulemaking is to give participating 
parties a chance to persuade the agency to see things their way, and also 
to give agencies a chance to persuade participating parties that an 
agency's proposed rule properly reflects all relevant interests and con- 
cerns. This opportunity for give-and-take resonates well with the expecta- 
tions of civic republican theory. 

This is not to be naive about rulemaking's potential for harmonizing 
competing regulatory values. Some would argue that notice-and- 
comment is more often the culmination of behind-the-scenes communi- 
cation than the initiation of dialogue about regulatory alternatives. Ac- 
cording to E. Donald Elliott, for example: 

No administrator in Washington turns to full-scale notice-and- 
comment rulemaking when she is genuinely interested in ob- 
taining input from interested parties. Notice-and-comment 
rulemaking is to public participation as Japanese Kabuki theater 
is to human passions .... To secure the genuine reality ... of 
public participation, a variety of techniques is available-from 
informal meetings with trade associations and other constitu- 
ency groups, to roundtables, to floating "trial balloons" in 
speeches or leaks to the trade press, to the more formal tech- 
niques of advisory committees and negotiated rulemaking.453 

The fact remains, however, that informal rulemaking is open to whom- 
ever desires to participate in it, whatever preliminary agency contacts may 
precede it.454 And while notice-and-comment may not be the first vehicle 

453. E. Donald Elliott, Re-Inventing Rulemaking, 41 Duke L.J. 1490, 1492-93 (1992). 
454. Moreover, survey data suggest that Elliot overstates his case here. According to 

Furlong, interest groups consider providing written comments responding to Federal 
Register notice to be the second most efficacious form of participation in rulemaking- 
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an agency seeking public input would use to solicit such input, that does 
not alter the fact that, as a general matter, the rulemaking process fosters 
deliberation about regulatory alternatives. To be sure, participation in 
informal rulemaking does require some minimum level of sophistication: 
Potential participants must have not only information to contribute to 
rulemaking, but also the ability to keep abreast of agencies' agendas and 
to determine when and how to respond to proposed rules. But as ex- 
plained above, the Federal Register assists in this respect by serving as a kind 
of regulatory bulletin apprising readers of agencies' activities and report- 
ing proposed rules. Agency "home pages" and related electronic media, 
which also commonly invite outside reaction to proposals relating to 
agency rules from any party whatsoever, similarly reduce the costs to in- 
terested parties of keeping abreast of, and participating in, agency 
rulemaking. Thus, at least as a matter of legal formality, a civic republi- 
can theorist could identify rulemaking as a process amenable to discus- 
sion and, through discussion, the emergence of collective beliefs about 
regulatory values. 

While informal rulemaking's openness may appear to provide sup- 
port for the civic republican theory, however, in practice the process does 
not clearly vindicate civic republican expectations. Once again, informal 
rulemaking processes appear to be overpopulated by business-oriented 
interests, as Kerwin's and Coglianese's findings suggest. Consumer, envi- 
ronmental, and other broad-based groups participate in informal 
rulemaking less frequently and with fewer resources than business groups 
and trade associations. Although the rulemaking process could poten- 
tially provide opportunities for regulatory decisionmaking consonant 
with the civic republican theory's general expectations, the available data 
about who actually participates in rulemaking do not provide a great deal 
of support for those expectations. 

The civic republican theory finds greater potential support from the 
negotiated rulemaking process, coupled with the presidential directive in 
Executive Order No. 12,866 instructing agencies to "use consensual 
mechanisms for developing regulations, including negotiated rulemak- 
ing" wherever appropriate.455 In partial contrast to ordinary rulemaking, 
negotiated rulemaking seems designed precisely for dialogue and com- 
promise. Participants in a negotiated rulemaking convene expressly to 
communicate their interests to the other participants and to provide vary- 
ing perspectives on the substantive issue in question, so that each partici- 
pant is better able to "see it the other's way." Indeed, negotiated 

second to informal contact with the rulemaking agency before the notice is first issued, to 
be sure-but more effective than informal contacts following notice. More importantly, 
on a five-point effectiveness scale, interest groups on average ranked providing written 
comments in response to Federal Register notice a score of 3.5, with 54% of all groups giving 
written comments a score of 4.0 or more. See Furlong, supra note 402, at 136 & tbl.16. 

455. Exec. Order No. 12,866, 3 C.F.R. 638, 645 (1994), reprinted in 5 U.S.C. ? 601 
(1994). 
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rulemaking is touted as the procedural vehicle according to which parties 
with diverse regulatory interests can, through dialogue and persuasion, 
find common ground.456 

And, according to some, negotiated rulemaking delivers on at least 
part of its explicit promise to remedy traditional rulemaking processes 
that "discourage the affected parties from meeting and communicating 
with each other, and . . . cause parties with different interests to assume 
conflicting and antagonistic positions."457 For example, in an instruc- 
tional video tape on negotiated rulemaking produced by the Department 
of Labor and designed to guide other agencies considering greater reli- 
ance on the process, a Dow Chemical executive who participated in a 
negotiated rulemaking explained that during the course of the process 
he was able to see the reasonableness of position of the other side, a labor 
union, in response to which he adjusted his own position to accommo- 
date the merits of the union's. In the executive's words: 

Prior to the start of the negotiated rulemaking, we [at Dow] . . . 
drafted what we thought the [final negotiated] rule should look 
like. So then I was constantly reminded [by my colleagues at 
Dow]: "Well we had agreed . .. that our position was going to 
be so-and-so, so how come you voted 'yes' with Frank Grimes 
[labor's representative] over here?" Well, it's simply because 
Frank Grimes may have had a different perspective and some 
convincing arguments that I hadn't heard before.458 

Though only one example, this adjustment of a participant's position res- 
onates very well with both the civic republican vision of regulatory 
processes as a vehicle for dialogue about competing preferences, and 
with the civic republican theory's distinguishing idea that parties' regula- 
tory preferences are endogenous to regulatory decisionmaking processes. 

Here too, however, the process provides more potential than actual 
support for the theory. First of all, while the negotiated rulemaking pro- 
cess is designed to avoid post-rule litigation by bringing interested parties 
to the negotiating table ex ante, those negotiations take place in the 
shadow of litigation. That is, parties' bargaining strengths depend on 
their litigation strength and on the threats to bring litigation that they 
pose. A negotiated rule is not per se binding on those who participated 
in its development. Not only can parties challenge the negotiated rule 
(like any other rule) in court, they can also respond critically to the nego- 
tiated rule during the notice-and-comment phase. By participating in a 
negotiated rulemaking process, then, interested parties are not simply 
laying down their arms. If that is true, then it is also true that stronger 

456. See Administrative Conference of the U.S., Building Consensus in Agency 
Rulemaking: Implementing the Negotiated Rulemaking Act (1995). Administrative Law 
Counsel, U.S. Dep't of Labor, Negotiated Rulemaking Handbook 7-11 (1992). 

457. 5 U.S.C. ? 581 (1994). 
458. Videotape: An Introduction to Negotiated Rulemaking (U.S. Dept. of Labor) 

(on file with author) [hereinafter Videotape]. 

158 [Vol. 98:1 



1998] INCORPORATING THE ADMINISTRATIVE PROCESS 

interests, whose post-negotiation challenges would be strongest, will enjoy 
disproportionate shares of the negotiation's surplus. An equal seat at the 
bargaining table does not ensure equal satisfaction of all participants' 
interests. 

Second, the negotiated rulemaking process does not ensure that all 
parties whose interests are implicated by a rule get a seat at the negotiat- 
ing table in the first place. As mentioned above, parties seeking to be 
included on an advisory committee can request of the GSA that they be 
included,459 but the GSA can refuse such requests. In addition, negoti- 
ated rulemaking may not lend itself to dialogue about competing regula- 
tory values, as opposed to beliefs and regulatory preferences. In fact, its 
most enthusiastic proponents specifically warn against its use in areas 
where competing values are at stake.460 Philip Harter and Secretary 
Reich, two of negotiated rulemaking's foremost promoters, have both ex- 
plicitly stated that negotiated rulemaking is an inappropriate decision- 
making process for decisions involving parties committed to competing 
values.461 According to them, even the cooperative setting of a negoti- 
ated rulemaking is a forum ill-suited to resolve value conflicts. And ac- 
cording to William Funk, who studied the negotiated rulemaking leading 
up to the EPA's standards for woodstoves, negotiated rulemakings in 
practice result in logrolling by participants not to promote but rather at 
the expense of broad, public interests.462 Thus, insofar as the civic re- 
publican theory envisions communication about not merely preferences 
but values, negotiated rulemaking provides little support for the theory. 

Finally, and most importantly, negotiated rulemaking does not pro- 
vide much of an anchor for civic republican theory for the simple reason 
that it is not, at least not yet, employed very widely. To date, only some 
five dozen rules have been initiated through the negotiated rulemaking 
process, with a final rule produced in only about twelve instances.463 
Thus, even were negotiated rulemaking to work in practice in a way per- 
fectly consonant with civic republican expectations, in the broader 
scheme of administrative decisionmaking the process is of trivial signifi- 
cance. Thus, civic republican theorists who point to negotiated rulemak- 
ing as the type of agency decisionmaking process that lends credence to 
their basic vision of regulatory government point to rather little.464 

The other main modes of agency decisionmaking provide much less 
support for the civic republican theory. As for formal adjudication, the 

459. See supra text accompanying note 354. 
460. See Harter, supra note 319, at 49-50; Videotape, supra note 458 (featuring then- 

Secretary of Labor Robert Reich promoting negotiated rulemaking). 
461. See Harter, supra note 319, at 49-50; Reich, supra note 166, at 1637. 
462. See Funk, supra note 251, at 95-97. 
463. See ACUS, Negotiated Rulemaking, supra note 318, at 11; Cary Coglianese, 

Assessing Consensus: The Promise and Performance of Negotiated Rulemaking, 46 Duke 
LJ. 1255 (forthcoming 1998). 

464. See supra notes 243-246. 
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theory finds virtually no support there. First of all, formal adjudication 
processes are not open to participation by all interested parties. Rather, 
agencies in the adjudication mode aim mainly to resolve a conflict, usu- 
ally between one or a few parties and the agency itself. In addition, par- 
ties participating in adjudication processes do not seek to persuade one 
another of the merits of each side's case, much less to discuss the values 
underlying opposing parties' positions, but rather to persuade an ALJ to 
resolve a conflict in one way or another. The same is true for formal and 
hybrid rulemaking, both of which resemble adjudication process in that 
they put participants in an adversarial posture, not very amenable to the 
exchange of ideas or reconsideration of preferences. Finally, informal 
agency decisionmaking is also inconsistent with civic republican expecta- 
tions insofar as such decisionmaking commonly involves ex parte con- 
tacts, not collective interaction among interested parties. The available 
information about who participates in these processes further disappoints 
civic republican expectations. In particular, the Senate Report's findings 
concerning the frequency of broad-based interest group participation in 
adjudication disappoint civic republican hopes for collective deliberation 
among other-regarding parties. 

Not that none of the data on participation in agency decisionmaking 
support civic republican expectations, however. First, the evidence con- 
cerning advisory committee composition, and the frequent presence of 
broad-based interest groups on advisory committees is consistent with the 
theory, especially remembering that the purpose of an advisory commit- 
tee is to engage in collective deliberation about regulatory policy alterna- 
tives. Second, the very existence of public interest groups who appear to 
protect the interests extending beyond those of their own membership is 
consistent with the civic republican theory, and predicted by no other. 
That neither the public choice, nor the neopluralist, nor the public inter- 
est theory predicts significant participation by other-regarding groups 
certainly counts as one strike in favor of the civic republican theory. 
Third, the fact that interest groups of all types report that they frequently 
consider themselves successful in pursuit of their rulemaking goals, as 
Furlong's data show, is also consistent with the theory's basic vision. 
Furlong's "success" data do not allow one to adjudicate between the ne- 
opluralist and the civic republican theories; the data are as consistent 
with the hypothesis that interest groups with opposing interests consider 
themselves successful because they are content with imperfect com- 
promises that advance some of their exogenous and fixed regulatory pref- 
erences, as they are with the competing hypothesis that groups often con- 
sider themselves successful because regulatory outcomes are compatible 
with the preferences they came to have as a result of the regulatory pro- 
cess. But at least data indicating that many types of interest groups per- 
ceive themselves to be successful are much more compatible with the 
civic republican view than with the public choice or public interest 
theories. 
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This leaves oversight of agency decisionmaking by the President, 
Congress, or the courts. Here too civic republican theorists sometimes 
suggest that presidential oversight or judicial review can promote agency 
deliberation by ensuring that all views relevant to a decision are duly con- 
sidered.465 But, here again, the support for such a position is not alto- 
gether clear. As explained, judicial review of agency decisionmaking is 
fairly deferential. On the adjudication side, a reviewing court will uphold 
an agency decision supported by substantial evidence in the record. With 
respect to rulemaking, agencies must pass the more lenient "arbitrary 
[and] capricious" standard. While these standards promote agency con- 
sideration of clearly pertinent information bearing on a given decision, 
neither standard goes very far to ensure that agency decisions are the 
result of collective deliberation. 

Moreover, these two basic standards of judicial review line up vis-a-vis 
their corresponding types of agency decisionmaking in a way that is in- 
convenient for the civic republican theory. That is, courts are most 
searching (though not deeply searching) when reviewing agency adjudi- 
catory decisions, which by their adversarial nature provide virtually no 
opportunity for dialogue and communication among interested parties, 
whereas courts are least searching when reviewing agency rules. 
Although rulemaking might, in principle, be judicially molded to pro- 
mote public-spirited dialogue about regulatory values, agency rules will 
generally be upheld by courts, so long as a rule is not arbitrary, capri- 
cious, or otherwise an abuse of the agency's discretion. In no meaningful 
sense does such a standard ensure that rules result from the kind of 
other-regarding deliberation contemplated by the civic republican the- 
ory, notwithstanding the possibilities for deliberation rulemaking might 
offer in the abstract. 

Neither does presidential oversight. First of all, White House (OMB) 
review of agency rulemaking largely ensures that agencies have complied 
with all cost-benefit assessments of their rules, as required for "major" 
rules. Beyond that, White House review aims to coordinate across agen- 
cies and regulatory programs in the interest of regulatory consistency. 
Here again, in no meaningful sense does presidential oversight promote, 
much less require, deliberation about regulatory values. Second, the 
available data presented above revealing who has communicated with the 
OIRA suggests that broad-based interests communicate with the WVhite 
House less often than do other groups. It is not the case, in other words, 
that the White House facilitates deliberation among a wide range of inter- 
ests that initiate communication with it. Broad-based groups are often 
present at OIRA meetings, but twice as often they are not. More impor- 
tantly, the civic republican theory's expectations are very seriously disap- 
pointed by the fact that, as mentioned above, even when the OIRA meets 
with broad-based interest groups, it frequently does so successively rather 

465. See, e.g., sources cited supra notes 227-228. 
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than simultaneously with business and trade groups. In other words, 
rather than facilitate dialogue among competing groups by bringing 
them together, the OIRA often considers opposing groups' views in a way 
that provides no opportunity for groups to consider opposing views and 
reconsider their own positions.466 To that extent, the White House's role 
in agency decisionmaking provides no support for the civic republican 
vision. As attractive as that vision may be, actual agency decisionmaking 
processes seem to bear only faint resemblance to it. 

B. Summary and Questions for Future Research 

The foregoing analysis reveals that the theories under consideration 
enjoy varying support from close examination of the administrative pro- 
cess. Taken together, agency decisionmaking processes pose the most 
difficulty for the public choice and civic republican theories. With re- 

spect to the former, the varying species of rulemaking seem unlikely deci- 
sionmaking mechanisms for facilitating the delivery of regulatory rents. 
Formal adjudication's relatively closed nature, in partial contrast, might 
at first glance provide opportunities for rent-seeking. Because broad- 
based interest groups are unlikely to qualify as intervenors, they may be 
discouraged from mobilizing in order to offer their political resources in 
exchange for favorable regulatory treatment, thereby leaving all regula- 
tory trades to special-interest groups. The problem for the public choice 
theory, however, is that it overlooks several important aspects of the adju- 
dication process, including ALJ independence, the compilation of a pub- 
lic record, the APA's prohibition on ex parte communications, the APA's 
requirement that agency decisions be supportable by evidence in that rec- 
ord, and the possibility that federal courts will invalidate orders not sup- 
ported by the record. These aspects of the process seem likely to render 
adjudication, like rulemaking, ill-suited for providing regulatory rents. 

Neither do these processes seem well suited for deliberation and the 
gradual emergence of regulatory values. Indeed, adjudication is simply 
antithetical to dialogue; it provides adversaries with a chance to persuade 
a neutral decisionmakers to side with them. Rulemaking, and negotiated 
rulemaking in particular, seem more consistent with the civic republican 
picture. The difficulty here, however, is that negotiated rulemaking con- 
stitutes a negligible fraction of agency rulemaking, and that moreover, 
actual agency experiences with negotiated rulemaking would disappoint 
the civic republican theorist. As for rulemaking more generally, and simi- 
larly for executive and judicial oversight of agency decisionmaking, these 
might at times provide opportunities for public-spirited parties to deliber- 
ate about regulatory alternatives, but not in immediately apparent ways. 

466. This is not to say that the OIRA always meets with opposed groups successively. 
But it often does so; the examples in the text earlier above are not exhaustive. In several 
important instances, OIRA meetings appear to have been scheduled to keep opposing 
interests apart rather than to bring them face-to-face. 
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In particular, White House review of rules seems to be carried out in a 
way that prevents dialogue among competing groups. 

The neopluralist theory and, to a lesser extent, the public interest 
theory enjoy more support from agency decisionmaking techniques. 
Rulemaking's openness to any interested party, and its fairly low cost (de- 
pending on the complexity of the rule in question), gives interest groups 
of all sizes and stripes access to the rulemaking process. And while the 
process may not provide much opportunity for genuine deliberation 
about regulatory values, rulemaking does seem well-suited for the ex- 
change of information about competing groups' regulatory preferences 
and for agency-initiated compromise. Formal adjudication, on the other 
hand, seems poorly suited for pluralistic interest-group competition, es- 
pecially after the demise of agencies' public-intervenor programs. But 
this is merely to say that the neopluralist theory finds mixed support from 
the decisionmaking process rules. As for the public interest theory, it 
finds some support simply in the diversity of rulemaking and adjudication 
processes. Unfortunately for the public interest theorist, however, there 
seem to be no obvious connection between the openness of existing pro- 
cess rules, on the one hand, and the slack that those rules generate, on 
the other, given that formally open procedures-rulemaking-generate 
no public record and avoid searching judicial scrutiny, while formally 
closed procedures-formal adjudication-generate a public record and 
trigger somewhat more searching judicial review. 

But while the neopluralist theory's expectations find the most sup- 
port from administrative-process rules, the available information about 
actual participation in administrative decisionmaking does not vindicate 
neopluralist expectations much more than it does public choice expecta- 
tions. Processes such as rulemaking that are formally open to pluralistic 
competition among interest groups result in much more participation 
from business groups and trade associations, as the public choice theory 
would predict, and less participation from consumer, environmental, and 
other broad-based groups, as the neopluralist theory would expect, 
although broad-based groups seem to participate to a considerable extent 
in other fora (advisory committees and White House review). This is not 
to say that the evidence concerning participation is inconsistent with the 
neopluralist theory, for the very presence of broad-based groups leaves 
open the possibility that, though outnumbered, their influence is signifi- 
cant, whereas findings that only business-oriented interests participated in 
agency decisionmaking would be impossible to square with the neoplural- 
ist theory (for competition presupposes competitors). The point is rather 
that the evidence as it stands provides not much more support for the 
neopluralist theory than it does for the public choice theory, pluralism's 
most serious challenger, while that same evidence provides little support 
for the public interest and civic republican theories. 

Table 6 summarizes these general conclusions: 
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TABLE 6: 
ADMINISTRATIVE-PROCESS FINDINGS 

Easily (and Uneasily) Reconciled Features of the Administrative Process 

Legal Process Rules: 

off-record informal 
decision-making; 
restricted access in 
formal adjudication 
process; (open 
nature of 
rulemaking); 
(adjudication based 
on record); (bar on 
ex parte 
communication in 
adjudication) 

Information 
Generated: 

bases of informal 
decision-making not 
publicized; (notice- 
and-comment 
generation of public 
information); 
(agency promulga- 
tion of decisions and 
maintenance of 
records) 

Agency 
Oversight: 

little publicity 
surrounding most 
regulatory decisions 
(FOIA & Sunshine 
Act); (judicial 
review); (somewhat 
greater judicial 
scrutiny of agency 
adjudication) 

Patterns of 
Participation: 

overrepresentation 
of business and 
trade groups across 
many 
decisionmaking fora; 
high costs of 
participation; 
(agency perceptions 
of participation in 
rulemaking); 
(agency perceptions 
of group influence 
in rulemaking); 
(groups' success 
estimates); 
(presence of broad- 
based groups on 
advisory committees 
and in OIRA 
meetings) 

Neopluralist rulemaking's notice-and-comment fairly inclusive presence of public 
Theory: openness; FACA's requirements judicial standing interest groups; 

representation mandating agency doctrine, pluralist 
requirements; disclosure of encouraging ex ante membership of 
negotiated pertinent data; participation by many advisory 
rulemaking; public- promulgation of diverse groups: committees; 
participation bases of FOIA & Sunshine comparable group 
initiatives of adjudication Act influence scores; 
executive branch decisions; (agency comparable group 

ability to consider success estimates; 
information from (high costs of 
any source in participation); (low 
rulemaking) percentage of 

participation by 
broad-based groups) 

Public rulemaking & promulgation of slack-reducing (consistent presence 
Interest adjudication mix, adjudication; Fed. quality of judicial of general interest 
Theory: with possible Reg. notice review; FOIA & group representa- 

spectrum of salience requirements; Sunshine Act; tives across many 
(infrequent publicity (deferential judicial decisionmaking 
of consequences of review of fora); 
agency decisions) rulemaking) (significant under- 

representation of 
environmental 
groups in RCRA 
rulemaking); (group 
success estimates) 

Civic negotiated rule- (information about FOIA & Sunshine presence of public 
Republican making; FACA; group preferences Act; (judicial interest groups; 
Theory: successive rounds of more common than oversight generally composition of 

notice-and-comment; information about deferential, ensuring advisory committees; 
(adjudication parties' values); at most that relevant (relatively infrequent 
process); (off-record (final agency factors justify agency participation by 
nature of in-formal decisions not decision, but not public-spirited 
adjudi-cation); (ex explained in terms that agency balanced groups); 
parte rulemaking clearly competing values) (overrepresentation 
communication) communicating of business groups); 

underlying (missed 
regulatory values) opportunities for 

dialogue at OIRA 
meetings) 

Yet crucial questions remain. With respect to informal agency 
decisionmaking processes: How much regulating do agencies accomplish 
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through informal orders, and which interests have significant influence 
on informal agency decisions? What is the significance of agency- 
initiated communication with interest groups during the rulemaking 
process? Concerning rulemaking: Are public interest groups' and small 
businesses' views given "extra" weight during rulemaking or other 
decisionmaking processes? Are negotiated rules responsive to a broader 
set of regulatory interests relative to ordinary rules? Do participants in 
rulemaking often revise their own regulatory goals in light of information 
supplied by other parties? Concerning adjudication: How independent 
are ALJs from their own agencies? Do narrow interest groups usually get 
what they want as a final result of the formal adjudication process? How 
often do they appeal ALJs' decisions, for example, and with what effect? 
Concerning advisory committees: What weight do agencies give to 
advisory-committee recommendations about regulatory policy issues? 
Does wide-ranging interest representation on an advisory committee 
mean that agency decisions really reflect wide-ranging interests? And 
finally, concerning communication with the White House: What effect 
do OIRA contacts with outside groups have on White House evaluation of 
major rules? Are White House contacts with groups concerned about the 
substance of a pending rule largely exercises in public relations, or does 
the identity of those who meet with OIRA staff reveal something about 
which interests have influence? 

Before questions like these can be answered more fully, it is difficult 
to know whether agencies are ultimately best viewed as facilitators of rent- 
seeking, as coalition builders among competing groups, or as something 
else entirely. Targeted research would not only further informed 
evaluation of all of the theories considered here, but also shed additional 
light on the relative strengths of the neopluralist and public choice 
theories' expectations in particular, which, in the meantime, find the 
most support from an examination of the administrative process. For 

example, the public choice theory would enjoy more support were 
further study to reveal that even in rulemaking processes, the demands of 
narrow, rent-seeking interest groups nearly always prevail over broad- 
based interests. Such a finding would lend strength to the public choice 
theory, given that rulemaking's legal-formal openness seems to provide 
more obstacles to, than opportunities for, regulatory rent-seeking: If 
even the rulemaking process works to the advantage of rent-seeking 
special interest groups, one would wonder whether any agency 
decisionmaking procedure could be devised to avoid regulatory rent- 

seeking. Notwithstanding the public choice theory's conceptual 
indeterminacy regarding why some groups but not others can overcome 
collective action problems, the theory would be strengthened by evidence 
that public interest groups' influence in rulemaking was ultimately 
insignificant. 

On the other hand, were future research to show, for instance, that 

public interest groups, though commonly outnumbered and vastly 
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outspent, enjoy significant influence in agency decisionmaking 
notwithstanding their numerical underrepresentation, then the 
neopluralist theory would appear even stronger. Because participation 
and influence are separate matters, data showing that special interest 
groups participate in agency decisionmaking more commonly than other 
groups might provide a rather misleading picture of the forces 
influencing agency decisionmaking. As already observed, regulatory 
decisionmakers responsive to political pressures may believe that public 
interest groups represent more political resources-more votes-than 
their counterparts, and, moreover, the arguments of broad-based interest 
groups may stand out during decisionmaking processes because they are 
unique. From the perspective of agency personnel, the views of the nth 
business group may seem redundant, whereas the input from a single 
consumer group may provide useful new information. Future work 
exploring existing research claiming that public interest groups 
participate considerably less often than other groups, that broad-based 
groups, though outnumbered, are very often present in certain 
decisionmaking fora, and that nevertheless agencies sometimes appear to 
be about as responsive to broad-based groups as they are to other types of 
groups, is thus necessary.467 

CONCLUSION 

That no theory of regulation is vindicated by a hands-on look at ad- 
ministrative process will not surprise some, and it should not. First of all, 
it is entirely possible that scholars like James Q. Wilson are correct when 
they argue that there can be no general political theory of regulation.468 
Even the best generalizations that span different agencies, regulatory con- 
texts, and particular regulatory problems may ultimately mislead more 
than they illuminate. But, Wilson's assertion notwithstanding, whether 
this is in fact the case cannot be known until scholars first try to reconcile 
their abstractions with observations from the trenches-with "who," 
"when," and "where" data about administrative decisionmaking. 

This Article thus calls upon students of regulation to devote in- 
creased attention to the messy details of the administrative process, and, 
incidentally, upon students of administrative law to articulate more 
clearly how their arguments about what administrative law should look 

467. This is not to suggest, however, that existing theories, even refined versions of 
them, necessarily provide the most promising frameworks for understanding regulatory 
decisionmaking. Future work may show that the conceptual building blocks explored 
above fit together in ways not contemplated by existing theories. Perhaps, for example, 
closer analysis of ground-level administrative decisionmaking will reveal that regulatory 
rent-seekers typically consist not of organized groups, but rather of single firms, whose 
interests prevail unless decisionmaking rules provide low-cost opportunities for 
participation by such firms' diffuse regulatory adversaries. 

468. See James Q. Wilson, The Politics of Regulation, in The Politics of Regulation 
357, 393 (James Q. Wilson ed., 1980). 
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like fit into some broader conception of what agencies do. It thus chal- 
lenges both the case-centric old school of administrative-law scholarship, 
which focuses on judicial doctrine with insufficient attention to how alter- 
native doctrinal rules comport with one or more broader theoretical pic- 
tures of the regulatory regime, and the equation-centric new school of 
scholarship on the political economy of regulation, which either abstracts 
from administrative processes altogether or, at most, treats agencies as 
single players with insufficient attention to the legal context in which ad- 
ministrative decisionmakers operate. This is not to suggest that all stu- 
dents of administrative regulation fail to appreciate the benefits of close 
study of the administrative process. Much insightful work proves other- 
wise. Rather, while others have noted the connection,469 the administra- 
tive process has yet to be fully merged with theories of regulation (and 
vice-versa). This Article has been a small step toward that large task. 

Second, given that the American experiment with large-scale admin- 
istrative government is still (in the big picture) in its early stages, it would 
be surprising if students of regulation had already developed a complete 
and compelling understanding of administrative regulation. Students of 
the subject might more realistically seek to assimilate the partial and over- 
lapping insights offered by the competing theories. 

This much, however, seems clear. Strong claims about the inevitabil- 
ity of regulatory failure due to regulated parties' privileged access to regu- 
latory decisionmakers are untenable in the light of the decisionmaking 
procedures regulators employ, the broader legal environment in which 
regulatory decisions are made, and the available evidence about the types 
of parties that participate in regulatory decisionmaking. Moving down 
from the level of legislator incentives to the plane of agency implementa- 
tion of very general legislative directives reveals a more complicated regu- 
latory world than the public choice theory envisions. In it, rent-seekers' 
success requires much more than providing legislators with political re- 
sources, and thus the exploitation of the many by the few hardly appears 
a foregone conclusion. Instead, special-interest domination seems more 
or less likely depending on the procedural opportunities available to 
other interests. 

The pressing question for scholars and policymakers thus becomes 
what procedural techniques for monitoring those delegated regulatory- 
decisionmaking powers would better ensure that the exercise of that 
power does not create more problems than it solves. If, as this Article has 
argued, regulatory outcomes really are a function of administrative pro- 
cess rules, then the right set of structural changes to those processes 
could have very beneficial results. Just what those changes might look 
like must be left for future analyses. But it is at least conceivable that a 
new, more unified theory of regulation could be developed that im- 
proved upon the basic conceptual frameworks of the neopluralist, public 

469. See Mashaw, supra note 9, at 288-94; Posner, supra note 10, at 350-51. 
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choice and public interest theories, but sought to supplement those with 
aspirations of the civic republican theory. 

Up to now, most regulatory scholars resisting the public choice the- 
ory's calls for deregulation have instead taken a very different track, turn- 
ing to courts as the ultimate safeguard against the danger of rent-seeking. 
While that approach is sensible enough, especially given that judges are 
relatively insulated from the types of political pressures that produce un- 
desirable regulations, there is no reason to place such a heavy burden on 
courts alone. Nor can it be clear just what oversight role is most appropri- 
ate for the courts, absent deeper understanding of exactly what they are 
overseeing. Between delegation and judicial review lies the black box of 
administrative process. Reformers who would preserve the regulatory re- 
gime should open it. 
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